I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
HERMAN E. AHLFI ELD, )
) No. BK 87-40714
Debtor(s). )
Cl TI ZENS NATI ONAL BANK )
OF ALBI ON, )
)
Plaintiff(s), )
)
V. ) ADVERSARY NO
) 88- 0037
HERMAN E. AHLFI ELD, )
)
Def endant (s). )
ORDER

This matter i s before the Court on debtor/defendant's Mdtion to
Di sm ss Conpl ai nt Cbjectingto Dischargeability. Plaintiff, Ctizens
Nati onal Bank of Al bion ("Bank"), filed atwo count conpl ai nt agai nst
debt or, objectingtothe dischargeability of acertain debt under 11
U S.C 88523(a)(2),(4) and (6), and to t he di scharge of debtor under 11
U S. C. 88727(a)(2) and (5). For the reasons stated bel ow, the Court
finds that the conplaint was not tinely fil ed and shoul d t herefore be
di sm ssed.
Bankruptcy Rule 4004(a) provides in pertinent part:
In a chapter 7 |liquidation case a conpl aint
objecting to the debtor's di scharge under 8727(a)

of the Code shall be filed not |ater than 60 days
followingthe first date set for the neeting of



creditors held pursuant to 8341(a).
Simlarly, Rule 4007(c) provides that [a conplaint to determ nethe
di schargeability of any debt pursuant to 8523(c) of the Code shall
be filed not | ater than 60 days following the first date set for the
meeting of creditors...."

Inthe present case, both parties agree that the | ast date for
filing a conplaint under section 523 or 727 was February 9, 1988. The
conpl aint was fil ed February 10, 1988. However, the Bank cl ai ns t hat
t he conpl ai nt was nai | ed on Monday, February 8, 1988 and t hat under t he
"post office box rule,” the conplaint was tinely filed. A ternatively,

t he Bank requests the Court toextendthetinme for filingthe conplaint
under Rul e 9006(Db).
The "post office box rule" essentially provides as follows:
"Where a pleading is mailed to the clerk and
deposited in a post office box rented by the
clerk the pleading is considered as filedfor the
pur pose of determ ning the statutory period of
l[imtation, when it is deposited in the post
of fice box. The fact that it is not renoved from
t he box by the clerk until two days, after the

statute of limtations has run, is immaterial."

Matter of Zorie, 2 B.R 148, 149 (Bankr. S.D. Fla. 1980)(citing Wi ght

& MIler, Federal Practice and Procedure: Gvil 81052). Al though a

cover letter inthe court fileindicates that the conplaint was nail ed
on February 8, 1988, the Bank fail ed to present any proof as to when

t he conpl ai nt was actual |y depositedinthe Cerk's post office box.



More i nportantly, however, and regardl ess of the "post office box
rul e," the |l anguage of Rul es 4004(a) and 4007(c) clearly specify that
t he conpl ai nt nust be "fil ed" by the date provi ded, "so that nerely

mailingit totheclerk by the deadlineis not sufficient.” 8Collier

on Bankruptcy, 84007.05[1] at 4007-8. See alsolnre Tuzzolino, 71

B.R 231, 232-33 (Bankr. N.D. N. Y. 1986); Inre Strickland, 50 B.R 16,

17 (Bankr. M D. Ala. 1985)(nmere mailing of section 523 conplaint to
Aerk'sofficewithinthefilingperiodisinsufficient). Ther ef or e,
al t hough the conplaint inthis case was nmai |l ed on February 8, 1988, it
clearly was not filedw thinthe tine specifiedby Rul es 4004 and 4007.
The Bank al so requests that the Court extendthetime for filing

the conplaint pursuant to Rule 9006(b). That rule provides in
pertinent part:

The court may enlarge the tine for taking action

under Rul es...4004(a) [and] 4007(c)... only to

t he extent and under the conditions stated in

t hose rul es.
Bankr upt cy Rul e 9006(b) (3). Both Rul e 4004 and 4007 expressly provide
t hat requests for extensions of tinme nust be nade within the original
time periodallowedfor filingthe conplaint. See Bankruptcy Rul es
4004(b) and 4007(c). The Court has no discretiontogrant anotionto

extendtime if such motionis not filedwithinthat tinme period. 8

Collier on Bankruptcy 84007.05[3][a] at 4007-12. Since the tine

requi renents of Rul es 4004 and 4007 ar e nandat ory and si nce t he Bank' s



request for extensionof timetofile the conplaint was not tinely
made, the Bank's request nust be denied.
Accordingly, debtor's Motionto Di smiss Conplaint is GRANTED. | T

| S ORDERED t hat the conplaint in this proceedi ng be DI SM SSED.

/ s/ Kenneth J. Mevers
U. S. BANKRUPTCY JUDGE

ENTERED: July 7, 1988




