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OPI NI ON

At issue in this case is whether a judicial lien filed to
coll ect an award of attorney fees entered in a paternity action
agai nst debtor, Craig Allen, cones within the exception of 11
US C 8 522(f)(1)(A), which precludes avoi dance of a judicial
| i en agai nst exenpt property if the lien secures a debt that is
in the nature of support. Debtors Craig and Deborah Allen have
filed a notion under 8 522(f)(1)(A) to avoid the judicial lien
of attorney Robert Rath as inpairing an exenption of honestead
claimed by them in their residence. Attorney Rath objects,
asserting that his judicial lien secures a debt in the nature of
support and is not subject to avoidance under 8 522(f)(1)(A).

Section 522(f)(1)(A) provides that a debtor

. may avoid the fixing of a lien on an interest of

the debtor in property to the extent that such lien

inpairs an exenption to which the debtor would have

been entitled . . . if such lien is--

(A) a judicial lien, other than a judicial lien
that secures a debt --

(i) to a spouse, fornmer spouse, or child of




the debtor for alinobny to, nmai ntenance for., or support

of such spouse or child, in connection with a
separ ation agreenent, divorce decree or other order of
a court of record . . . ; and

(i1) to the extent that such debt--

(I'l') includes a liability designated as
support, wunless such liability is actually in the
nature of support|.]

11 U.S.C. 8 522(f)(1)(A) (enphasis added).

The debt at issue in this case arose out of a paternity
action brought by attorney Rath on behalf of Craig Allen’s
daughter, Keisha WIllianms, prior to the debtors’ bankruptcy
filing.? The state court ordered Allen to pay Ms. Wllians a
t ot al anount of $40, 700, characterizing these paynents as “child
support . . . for the period from[his daughter’s] birth to her
majority, and . . . educational expenses . . . after [she]

attained mpjority to the time of this order Judgnment
was entered pursuant to section 14(b) of the Illinois Parentage
Act of 1984 (750 IIll. Conp. Stat. 45/14(b)(1995)), which

provides for an award of “child support” paynents for a period

“prior to the comencenent of the [paternity] action,” and
pursuant to section 513 of the Illinois Marriage and Di ssol ution
of Marriage Act (750 Ill. Conp. Stat. 5/513 (1995), which

provides for support for non-mnor children and educati onal

! The facts are undi sput ed.
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expenses.

In entering judgnent for Ms. WIlliams, the state court
specifically found that “[p]etitioner, [Keisha WIIlians], has
no assets or income with which to pay or discharge attorney’s
fees and suit costs incurred on her behalf[,]” and further found
that “[r]espondent [Craig Allen] should contribute to the suit
costs and attorney’'s fees of [petitioner] in the anount of
$7,500.00.” (Cbj. Mdt. Avoid Lien, filed Nov. 12, 1997, Ex. A
at 6, par. 13.) The court, therefore, ordered as follows:

Judgnment should be and the sanme is hereby entered in

favor of [Robert Rath] and against [Craig Allen] in

the sum of $7,500.00, enforceable by [Robert Rath]

against [Craig Allen] in the name of the judgnment

creditor, [Robert Rath].
Id., at 7, par. C.

Attorney Rath subsequently filed a nmemorandum of this
judgnment to create a lien in the anount of $7,500 on the
debtors’ residential real estate. The nmenorandum was filed in
Rat h’s nane and not on behalf of Ms. WIIlians.

Havi ng sought bankruptcy protection, the debtors now nove
to avoid Rath’s lien as inpairing their homestead exenpti on and,
upon his objection, seek to refute the assertion that Rath’s fee
award constitutes a debt in the nature of support within the

meani ng of 8 522(f)(1)(A). The debtors first point to the

unusual nature of the state court judgnent in the paternity



action, noting that the action was brought by the debtor’s
daughter after she reached the age of majority. They argue that
since the daughter “didn’'t raise herself,” the anounts
cal culated by the state court cannot be characterized as back
child support or reinbursenent for 1|iving expenses. As a
result, they maintain, the award of $40,700 to the debtor’s
daughter in the paternity action does not, itself, qualify as a
“support” obligation referred to in 8 522(f)(1)(A and,
therefore, attorney Rath’s fees for obtaining that award cannot
be characterized as “support.”

This Court, despite the debtors’ urging, declines to exani ne
the merits of the state court’s ruling in the paternity action
or second-guess its determ nation that the debtor’s daughter was
entitled, pursuant to the statutes at issue, to the paynent
awar ded. ? Further, having revi ewed both the order in that action
and the pertinent statutes, the Court finds no basis to
characterize the award to the debtor’s daughter as anything
ot her than “support.” The statutes on which the order was

prem sed specifically provide for paynent of “child support” and

2 At hearing, counsel stated that the debtors intend to
seek reconsideration of the daughter’s award in state court
or, failing that, file an appeal fromthe state court order
This Court, however, cannot consider the possible outconme of
such proceedi ngs but nust base its decision on the state
court’s order, which constitutes a final judgnent.
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require a determ nation of the ampbunt of “support” based on the
financial resources and net incone of the child s parents, while
the state court’s order wunanbi guously describes the award as
“child support.” Notw thstanding the debtors’ contention that

the paternity award is not truly “support,” they have failed to
i ndicate what else it could be, leaving the Court to specul ate
fruitlessly. | ndeed, the debtors’ argunment is underm ned by
t heir own bankruptcy petition in which they refer to the $40, 700
award as “child support arrears” and include it on Schedul e E as
a priority debt. For these reasons, the Court finds no nmerit in
the debtors’ initial assertion that attorney Rath’s fee award i s
not a support debt under 8 522(f)(1)(A) because the
underlying award in the paternity action fails to qualify as
support.

The debtors argue in the alternative that even if the award
to the debtor’s daughter is characterized as “support,” the fee
award to attorney Rath is neverthel ess not a support obligation
because the state court ordered the debtor to pay the fees
directly to attorney Rath rather than to his daughter. It is
wel | -established that attorney fees incurred to obtain a support

award are, thenselves, considered support and, when inmposed

against the debtor, are nondischargeable in a subsequent



bankruptcy proceeding.® See In re Rios, 901 F.2d 71, 72 (7th

Cir. 1990); In re Spong, 661 F.2d 6, 11 (2d Cir. 1981); In re

Beattie, 150 B.R 699, 703 (Bankr. S.D. Il1l. 1993). This Court
has previously found that attorney fees incurred in a paternity
action constitute nondi schargeabl e support because the state
court, in making an award of fees, is required to consider the
relative financial resources of the parties and because, in the
absence of such an award, the support recipient woul d have fewer

funds to apply to necessary living expenses. See |In re Barbre,

91 B.R 846, 847 (Bankr. S.D. IIl. 1988). While, in Barbre, no
i ssue was raised concerning who was to receive the fee award,
nost courts have held that it is inmmterial whether such an
award is payable to the support recipient or owed directly to

the attorney. See 4 Collier on Bankruptcy, T 523.11[4], 523-79

to 523-80 (15th ed. rev. 1997); see also In re Kline, 65 F.3d

749, 751 (8th Cir. 1995): Inre Mller, 55 F.3d 1487, 1490 (10th

Cir. 1995). Rat her, the pertinent inquiry is whether paynent

has been ordered “in recognition and fulfillment of a duty to

3 While this rule derives fromcases involving the
di schargeability of support debts under 11 U S.C. 8§ 523(a)(5),
it is equally applicable in this case involving the
avoidability of a lien securing such a debt. The |anguage of
8§ 522(f)(1)(A), at issue here, mrrors that of 8 523(a)(5) and
was i ntended to be read coextensively with it. See H R Rep.
No. 835, 103rd Cong., 2d Sess. 54 (1994), reprinted in 1994
U S CC AN 3363.



provide for the well-being of [the debtor’s] child.” In re
Cain, 29 B.R 591, 596 (Bankr. N.D. Ind. 1983) (quoting In re
Morris, 14 B.R 217, 219 (Bankr. D. Colo. 1981).

Not wi t hst andi ng, the debtors note that the state court in
this case gave no indication the debtor’s daughter was herself
liable for paynment of Rath's fees if the debtor failed to pay.
As a result, they contend, the fee award here is solely the
obligation of the debtor rather than a support obligation to be
pai d by hi mon behalf of his daughter. The Court is unpersuaded
by this argunent. Al t hough the state court’s order does not
expressly require the daughter to pay her own attorney’s fees if
the debtor fails to do so, there is no reason to assune attorney
Rath agreed to work without conpensation. |If nothing else, the
daughter could be liable in quantum nmeruit for the value of
Rath’s services rendered to her during the paternity action.

See In re Kline, 65 F.3d at 750. In addition, even if it were

found that attorney Rath agreed to waive conpensation fromhis
client, this charity on his behalf would not entitle her father,

the debtor, to be released from responsibility for his

daughter’s expenses. See In re Wsniewski, 109 B.R 926, 931
(Bankr. E.D. Ws. 1990). | ndeed, given the state court’s
finding that Ms. WIllians was unable to pay Rath herself, it

makes little difference what her legal liability is. Rather, as



between attorney Rath and the debtor, the debtor, as M.
Wl liams’ father, should bear the costs of an action brought for
her support. Whi | e not compl etely anal ogous, this
situationis simlar to a custody dispute in which a guardi an ad
litem is appointed to represent the children and one of the
parents is ordered to pay the legal fees of the children. | f
that parent later files for bankruptcy protection, he or she
woul d be unable to escape liability for the fees even though the

children, for whom the services were performed, would not be

legally liable to pay the fees thenselves. See In re Brown, 177
B.R 116, 118 (Bankr. MD. Fla. 1994). In the same way,
whet her or not the daughter in this case is legally liable for
paynent of Rath’s fees does not alter their character as a
support obligation of the debtor.

The Court has considered the debtors’ additional argunments
relating to Rath’s fee award and finds themto be w thout nerit.
Because the award was made directly to attorney Rath rather than
to the debtor’s daughter, his effort to enforce the award by
filing alien in his own nanme is entirely appropriate and does
not bear on its nature as a support obligation of the debtor.
Further, although the state court commented that the debtor’s
vi gorous defense of the paternity action served to increase the

costs of litigation for his daughter, there is no indication



that the court neant to punish the debtor by inposing judgment
against himfor Rath’s fees. Finally, the fact that the court
made detailed calculations of the ambunt of support to be
awar ded the daughter but failed to include the anount of Rath’s
fees in these cal cul ati ons does not preclude the fee award from
constituting a support obligation. Rather, it is clear fromthe
order in the paternity action that the court followed the
statutory guidelines in its calculations and further considered
the parties’ relative financial resources in ordering the debtor
to bear the costs of his daughter’s | egal representation.

For the reasons stated, the Court finds that Rath's fee
award i nposed against the debtor in the state court paternity
action constitutes a support debt within the exception of 11
u.S. C 8§ 522(f)(1)(A. As a result, the debtors my not
avoid Rath’s |ien agai nst their homestead property which secures
this debt. Accordingly, Rath’s objection to the debtors’ notion

to avoid lien is sustained, and the debtors’ notion is deni ed.

SEE WRI TTEN ORDER

ENTERED: January 22, 1998

/s/ Kenneth J. Mevers
UNI TED STATES BANKRUPTCY JUDGE
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