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Under Chapter 7
CRAI G and DEBORAH ALLEN,
Case No. 97-41577
Debtor(s).
TAMALOU W LLI AMS, TRUSTEE,
Plaintiff(s),
Adv. No. 98-4011
V.

PEOPLES FI RST NATI ONAL BANK
& TRUST COVPANY,

Def endant (s) .
OPI NI ON

The trustee in this case seeks to avoid a lien on the
debtors’ nobile home, held by Peoples First National Bank &
Trust Conpany (“Bank”), that was perfected prior to bankruptcy
by notation on the nmobile home’s certificate of title. The
trustee asserts that the nobile hone has since becone so affixed
to the real estate as to constitute a fixture and that,
therefore, the Bank’s notation of lien on the nmobile honme title
is ineffective to prevail against her judgnent |ien acquired at

the time of bankruptcy by virtue of 11 U . S.C. § 544(a)(1).! The

1 Under 8§ 544(a)(1l), the trustee acquires, as of the
commencenent of a bankruptcy case, the status of a
hypot hetical judgnent lien creditor and “may avoid any .
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trustee contends that wunder the provisions of the Uniform
Comrerci al Code (“UCC’) governing fixtures, see 810 Ill. Conp.
Stat. 5/9-313 (1995), the Bank was required to have perfected
its lien by filing an Article 9 financing statenent in either
t he personal property or the real estate records in order to
prime the trustee’s lien on the nobile hone as a fixture. The
Bank, while not conceding the factual issue of whether the
nobil e home has become a fixture,? asserts that even if this
property constitutes a fixture, the Bank’s notation of lien on
the nobile home title is sufficient under the relevant statute
to grant it priority over the trustee as a judgnent lien
creditor. Section 9-313 of the UCC establishes rules for
resolving conflicts when conpeting clains are made to itens of
personal ty that have beconme fi xtures. These rul es are directed
at conflicts between a fixture financer and one claimng an
interest in the fixture as an owner or encunbrancer of the real

est at e. In the majority of fixture priority disputes, the

obligation incurred by the debtor that is voidable by [such
creditor].” 11 U S.C. 8 544(a)(1).

2 Under Illinois |aw, whether an article or structure
constitutes a fixture requires a factual inquiry based on
three criteria: (1) actual annexation to the realty, (2)
application to the use or purpose for which the land is
appropriated, and (3) intention to nake the article a
per manent accession to the realty. See In re Casper, 156 B. R
794, 802 (Bankr. S.D. IIl. 1993), citing. e.qg., Sword v. Low,
122 111. 487, 496, 13 N.E. 826, 828 (1887).
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security interest nust be perfected by filing a financing
statement in the real estate records -- known as a “fixture
filing,” see 810 Ill. Conp. Stat. 5/9-313(1)(b) -- in order to
prevail over a preexisting or subsequently recorded interest in
the real estate. See 810 IIl. Conp. Stat. 5/9-313(4)(a), (b);

9 Hawkl and, Uniform Comrercial Code Series, 8 9-313:(5), at 9-

331 to 9-333 (1997). However, under 8 9-313(4)(d), when the
conflicting real estate interest is a judgnent lien acquired
after perfection of the fixture security interest, such
perfection need not be by filing in the real estate records, but
may be “by any nmethod permtted by [Article 9].” Subsection
(4)(d) states:

(4) A perfected security interest in fixtures has

priority over the conflicting interest of an
encunbrancer or owner of the real estate where

(d) the conflicting interest is a lien on
the real estate obtained by |egal or
equi tabl e proceedings after the security
interest was perfected by any nmethod
permtted by this Article.

810 IIl. Conp. Stat. 5/9-313(4)(d) (enphasis added).

In their coment to 8 9-313(4)(d), the drafters note that
this provision preserves the usual UCC rul e based on precedence
in filing or recording but does not require, as against a

judgnment lienor of the real estate, that the prior filing of the



fixture security interest be in the real estate records.
Rat her, they state, since a judgnment creditor is not a reliance

creditor who would have searched the records, “even _a prior

filing in the chattel records protects the priority of a fixture

security interest agai nst a subsequent judgnment lien.” 810 I11I.
Conmp. Stat. Ann. 9-313, comment (4)(c), at 440-41 (West 1993)
(enmphasi s added). The intent of this subsection, according to
its drafters, is to ensure a fixture financer’s priority as
agai nst a bankruptcy trustee with the rights of a judgnment |ien
creditor under 8 544 of the Bankruptcy Code. Section 9-
313(4)(d) thus preserves the traditional Article 9 preference
for the giver of new value over a lien creditor, codifying, in
a fixture setting, the general rule that a perfected security
interest prevails over subsequent lien creditors. See 9
Hawkl and, supra, 8 9-313:5, at 9-334 to 9-335.

The trustee in this case, while recognizing the intended
effect of § 9-313(4)(d) of preserving a fixture financer’s
perfected security interest in the event of bankruptcy, argues
neverthel ess that in order to gain such protection, the fixture
clai mnt nust have perfected its lien by a UCC filing and not,
as here, by notation of the Bank’s lien on the nobile home’s
certificate of title. As support for her position, the trustee

points to the drafters’ statenent, in comrent (4)(c), that “even



a prior filing in the chattel records” suffices to protect a
fixture security interest from invalidation in bankruptcy and
reasons, from this, that the |anguage of subsection (4)(d)
granting priority to a fixture interest that is perfected “by
any nethod permtted by this Article” nust be interpreted as
requiring the filing of a financing statement in either the
chattel or the real estate records.

The Court is aware of no case that addresses the meani ng of
the phrase “by any nethod permtted by this Article” in
subsection (4)(d) or, nore specifically, that addresses whet her
perfection of a fixture security interest under this subsection
requires an Article 9 filing in the public records. 1In a case

involving simlar facts, Inre Lucero, 203 B.R 322 (B. A P. 10th

Cir. 1996), the court held that the bankruptcy trustee coul d not
avoid a creditor’s purchase noney lien on the debtors’ nobile
home as a hypot hetical judgnment creditor under 8 544, where the
creditor had perfected its lien by notation on the vehicle's
certificate of title pursuant to applicable law, see N.M Stat.
Ann 8§ 66-3-201 (1978), but had not nmade a fixture filing in the

real estate records. See Lucero, at 323. In finding that the

creditor’s lien was valid pursuant to 8 9-313(4)(d), the court
not only referred to the drafters’ statement in comrent (4)(c)

regarding “a prior filing in the chattel records” but also



guoted from Professors White and Sunmers’ commentary on the UCC,
which reiterated the drafters’ intent to subordinate the
bankruptcy trustee to a secured creditor “*‘who ha[s] perfected

by any nmethod, i.e., a personalty filing in the Article 9 files

or a fixture filing in the real estate records. Lucero, at

325 (enphasis added), quoting 4 Wite & Summers, Uniform
Comrerci al Code 8§ 33-10(c), at 346 (4th ed. 1995). However
rat her than concluding, as the trustee has here, that an Article
9 filing is required to gain the protection of 8§ 9-313(4)(d),
the Lucero court sinply assumed, w thout discussion, that the
creditor’s perfection of its lien in that case by notation on
the mobil e honme title was sufficient under 8 9-313(4)(d) to gain
priority over the trustee as judgnent lien creditor. See id.
Notwi t hstandi ng the summary nature of the Lucero court’s
ruling, this Court agrees with the result reached there, finding
such outconme to be consistent with the | anguage of 8§ 9-313(4) (d)
when read according to its express terns. It is a basic tenet
of statutory construction that interpretation of a statute
begins with the wording of the statute itself, and it is only
when the statutory |anguage is ambi guous that a court may | ook

to other sources to ascertain legislative intent. See, e.q.

United States Auto. Assn. v. Perry, 102 F.3d 144, 146-47 (5th

Cir. 1996); Veprinsky v. Fluor Daniel, Inc., 87 F.3d 881, 888




(7th Cir. 1996). A statute is anbiguous if it is susceptible of
nore than one accepted neaning. Perry, at 146. It is assuned,
however, that the words of the statute are used in their

ordinary sense, see Alexander S. v. Boyd, 113 F.3d 1373, 1383

(4th Cir. 1997), and if the |anguage of the statute is clear,
the court should follow that |anguage, rather than “‘isol ated

excerpts fromthe legislative history.”” |In re Boulders On The

River, Inc., 218 B.R 528, 537 (D. Or. 1997), quoting Patterson

v. Shumate, 504 U.S. 753, 761 n.4 (1992).

In this case, the statutory |anguage at issue grants
priority, over a later judgnent lien, to a fixture security
interest perfected “by any nmethod permtted by [Article 9].”
The phrase -- “by any nmethod permtted” -- is manifestly
expansive in nature rather than, as wurged by the trustee,
restrictive and limting. |Indeed, the word “any” indicates an
i ndi scrimnate inclusiveness, being defined as “one or another
wi thout restriction or exception.” Wbster’s Il, New Riverside

University Dictionary, at 115 (1988); see also Boyd, at 1383

(noting the broad and inclusive nature of the term“any”). The
phrase “permtted by” is |ikew se open-ended, allowng for
perfection other than by the filing of a financing statement so
long as Article 9 authorizes such nmethod of perfection.

lronically, the only indication that subsection (4)(d) requires



the filing of a financing statenment “in the chattel records”
cones from the drafters’ comment (4)(c), which can be read
equal ly well as setting forth an exanpl e of possi bl e nethods of
perfecting a fixture security interest. |In any event, since the
| anguage of the statute is clear and does not |ead to nore than
one plausible interpretation, there is no necessity to |ook
el sewhere in the legislative history for clarification of the
statutory neani ng.

VWile Article 9 outlines perfection requirements for

personal property security interests generally, it by no neans

specifies that all such interests be perfected by filing a
financing statenent. Section 9-302(1) enunerates some nine
types of security interests that are exenpted fromthe filing

requi rements of Article 9 and that are, instead, to be perfected

by met hods other than the filing of a financing statenment. See
810 I'll. Conp. Stat. 5/9-302(1)(a)-(i). In addition, 8§ 9-302(3)
explicitly provides that filing a financing statenent is neither

necessary nor effective to perfect a security interest in, anong
ot her things, notor vehicles subject to the Illinois Vehicle

Code. 3 The Vehicle Code confirnms that filing a financing

3 Section 9-302(3) states, in pertinent part:

(3) The filing of a financing statenment
ot herwi se required by this Article is not necessary
or effective to perfect a security interest in
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statement is ineffectual to perfect a security interest in a
vehicle, stating that

[t] he method provided in this act [the Vehicle Code]
of perfecting and giving notice of security interests
subject to this act is exclusive. Security interests
subject to this act are hereby exenpted from the
provi sions of |aw which otherwi se require or relate to
the recording or filing of instrunments creating or
evidencing security interests in vehicles .

625 II1l. Conp. Stat. 5/3-207 (enphasis added).

Section 9-302(3)(b), by incorporating the provisions of the
I1linois Vehicle Code by reference, not only permts but,
i ndeed, requires that a security interest in vehicles be
perfected by a nethod other than filing a financing statenent
under Article 9. The Vehicle Code directs that such interests
be perfected by notation of the creditor’s lien on the vehicle's
certificate of title. See 625 Ill. Conp. Stat. 5/3-202. It
foll ows, therefore, that this method comes within the neani ng of
“by any nethod permtted by this Article” in 8 9-313(4)(d) and
t hat such perfection is sufficient to protect a fixture creditor
fromlater judgnent |iens pursuant to that provision.

Despite the explicit | anguage of § 9-313(4)(d), the trustee

property subject to

(b) the follomﬁng étatutes of this State:
the Illinois Vehicle Code[.]

810 I11. Comp. Stat. 5/9-302(3).
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persists in her argunent that once a vehicle becones a fixture,
an additional step -- filing a financing statenment under Article
9 -- is required to withstand avoi dance by a judgnent creditor
such as a bankruptcy trustee under § 544(a)(1). As further
support, she cites 8 9-302(1)(d), which states:

(1) Afinancing statenment nust be filed to perfect all
security interests except the follow ng:

(d) a purchase noney security interest in consuner
goods; but filing is required for a motor vehicle
required to be registered; and fixture filing is
required for priority over conflicting interests in
fixtures to the extent provided in Section 9-313[.]

810 IIl. Conp. Stat. 5/9-302(1)(d) (enphasis added).

The trustee reads the second and third clauses of this
subsection together, interpreting them to nmean that although
perfection of a lien on a nobile honme by notation on the title
is sufficient so long as the nobile home remains a vehicle, once
it becones affixed to the real estate and changes character, the
met hod of perfection applicable to vehicles is no |onger
adequate to give the purchase noney creditor priority over a
lien creditor claimng a superior interest in the nobile honme as
a fixture. In that instance, the trustee insists, the nobile
honme financer’s lien prevails only if it has been perfected by
an Article 9 filing either in the personal or real property
records.
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Section 9-302(1)(d) is, admttedly, less than a nodel of
clarity. However, the error of the trustee’'s argunent becones
apparent upon careful analysis. The first clause of subsection
(1) (d) contains an exception to the general filing requirenent
of 8§ 9-302(1) for collateral constituting consunmer goods,
providing a rule of automatic perfection for purchase noney
interests in such goods with no need to take further action to
achi eve or continue perfection. See 8 Hawkl and, supra, 8§ 9-
302: 6, at 1327. The second and third clauses set forth two
exceptions to this rule of automatic perfection. See i1d. These
exceptions, concerning notor vehicles and fixtures, are each an
exception to the primary exception to filing for property
gual i fying as consuner goods. In the case of purchase noney
interests in consuner goods that are notor vehicles, automatic
perfection does not apply, and creditors nust conply with the
Article 9 filing requirenents for such vehicles. See id., § 9-
302: 8, at 1331-1332. Further, when the purchase noney interests
are in consunmer goods that are also fixtures, creditors are

required to perfect by filing to the extent provided in § 9-313.

See id., 8§ 9-302:7, at 1330-1331.
I n the present case, the collateral at issue -- the debtors’
nmobil e honme -- constitutes both a notor vehicle and a fixture,

and a creditor seeking priority over conpeting interests must

11



heed both exceptions to the automatic perfection rule of 8§ 9-
302(1)(d). This does not nean, however, that perfection may be
attained only by filing a financing statenment in the public
records. As expl ained previously, where nmotor vehicles are
concerned, the procedure specified by Article 9 is that set
forth in the Illinois Vehicle Code of noting a creditor’s lien
on the vehicle s certificate of title. Section 9-302, which
sets forth this exception to filing a financing statenment in
subsection (3)(b), further provides in subsection (4) that
[cl]onmpliance with a statute [here, the [Illinois
Vehicle Code] . . . described in subsection (3) is
equivalent to the filing of a financing statenment
under this Article, and a security interest in

property subject to the statute . . . can be perfected
only by conpliance therewith .

810 I'l'l. Conp. Stat. 5/9-302(4). Thus, in the present case, the
Bank properly conmplied with the first exception to the automatic
perfection rule of 8 9-302(1)(d) by notingits lien onthe title
to the debtors’ mobile hone.*

The second exception regarding fixtures states only that a

fixture filing is required “to the extent provided” in § 9-313.

4 Al states now have statutory provisions outside
Article 9 requiring security interests on nmotor vehicles to be
perfected by notation on the certificate of title rather than
by the filing of a financing statenent under Article 9. See
Hawkl and, supra, 8§ 9-302:14, at 9-1352. Thus, as a practical
matter, no filing will take place notwi thstanding § 9-
302(1)(d), as states have provided this alternative notice
system for interests in notor vehicles.
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Agai n, as set forth previously, a creditor with an interest in
property that becones a fixture need not perfect by filing a
financing statenent in order to prevail against subsequent
judgnment creditors, but nust nmerely perfect “by any nmethod
permtted by [Article 9].” 810 IIl. Conp. Stat. 5/9-313(4)(d).
If the property is a vehicle, notation of the creditor’s lien on
the vehicle title is a method not only sanctioned but required
by Article 9. When, follow ng such perfection, the vehicle
becomes a fixture by attachment to the real estate, subsection
(4)(d) allows for continued perfection of the creditor’s lien
agai nst non-reliance creditors such as a trustee in bankruptcy.
While the creditor woul d be required to make a fixture filing in
the real estate records to protect against other creditors
holding interests of record in the real estate, see 810 Il
Comp. Stat. 5/9-313(4)(a) and (b),® no such fixture filing is
required to retain priority against a judgnent |ien creditor
whose interest arises after perfection of the creditor’s |lien by
notation on the vehicle title.

In this case, the Bank properly perfected its lien by

> This Court has previously ruled, in a case involving a
prior real estate nortgage, that the nobile home | ender was
required to make a fixture filing in order to prevail over the
conflicting interest of the nortgagee once the nobile home
becane a fixture. See In re Beabout, 110 B.R 883, 886-87
(Bankr. S.D. Il1. 1990).
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notation on the title to the debtors’ nobile home prior to the
debt ors’ bankruptcy filing. As a result, the Bank's lien is
superior to the trustee’'s judgnment lien acquired upon
commencenent of the case, and the trustee has no authority to
avoid the Bank’'s lien in this action under § 544(a)(1l).
Accordingly, the Court finds that the Bank’s motion to dism ss
the trustee’ s conplaint should be granted.

SEE WRI TTEN ORDER

ENTERED: May 28, 1998

/sl KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE
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