I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13
DAVI D LEE ANDERSON and )
MARTHA ELLEN ANDERSON, ) No. BK 92-40793
)
Debt or s. )
OPI NI ON

Creditor Gol den Cat Corporation ("GCC') has filed a notion to
di sm ss the Chapter 13 petition of debtors, David and Mart ha Ander son,
on grounds that they are ineligible for relief under 11 U.S.C. 8§
109(e). Specifically, GCCallegesthat at thetime of filingtheir
petition, the debtors owed a non-conti ngent, |iquidated, unsecured debt
to GCCin excess of $100, 000 and t hus di d not neet the debt Iinmtation
requi rement of 8 109(e).! The debtors respond that the all eged "debt"
to GCC, whichis based upon a RICOaction fil ed agai nst debt or David
Ander son prepetition, is disputedas to anmount and underlyingliability
and, therefore, constitutes an unliqui dated debt not subject to

inclusion in the calculation of debts under 8§ 109(e).

Section 109(e) provides in pertinent part:

Only . . . an individual with regular inconme
and such individual's spouse, . . . that owe,
on the date of filing the petition,
noncontingent, liquidated, unsecured debts that
aggregate | ess than $100, 000 nay be a debtor
under Chapter 13 .

11 U.S.C. §8 109(e) (enphasis added).



The debtors' eligibility for Chapter 13 relief depends on whet her
the disputed debt to GCC qualifies as a "liquidated" debt
for purposes of § 109(e).? The concepts of "debt" and "cl ai nf under t he
Code are coextensive. The broad definitionof "debt" as "liability on
a claim nmeans t hat a debt exi sts even though acreditor's claimis

di sputed. 1nre Energy Cooperative, Inc., 832 F.2d 997, 1001 (7th Qr.

1987) .

The debt ors contend that t hey have a neritorious defenseto GCC s
RI COaction, rendering GCC s cl ai mbased on this action unli qui dat ed.
Li qui dati on, however, relates only to the anount of liability and does

not concern the existence of liabilityitself. Inre McGovern, 122

B.R 712, 715 (Bankr. N.D. I nd. 1989). The fact that a debtor has
def enses or counterclains to a clai mdoes not render it unliqui dated.

Inre Al bano, 55 B.R 363, 368 (N.D. Ill. 1985); McGovern, at 717.

Rat her, |iquidation of aclai mdepends upon the certainty or precision
wi t h whi ch t he anount cl ai med can be determ ned. Adebt is |iquidated
if it may be ascertai ned by nere cal cul ati on or conputation; it is
unliquidated if judgnent, discretion, or opinionis required to
determ ne t he anount of the claim MGovern, at 715, (citingFirst

Nat'l. Bank of dintonv. Ins. Co. of N. Aner., 606 F. 2d 760, 769-770

°2No i ssue is raised concerning the unsecured or noncontingent
nature of GCC s claimagainst the debtors. Thus, the Court need
only consider the liquidated nature of this claim
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(7th Gir. 1979)).3

VWiileeligibility for Chapter 13 relief requires that a debt be
"liquidated,” it is not necessary that the entire claimbe
i qui dat ed. | f any portion of the claimis |iquidated, that anmount
may be included in applying the $100,000 debt limtation

of 8§ 109(e). See, Inre Wenberg, 94 B.R 631 (Bankr. 9th Cir. 1988);

In re Mchaelson, 74 B.R 245, 248 (Bankr. D. Nev. 1987).

Inits conplaint, GCCalleges that Davi d Anderson engaged in a
payrol | fraud scheme wher eby enpl oyee ti necards and ot her payrol |
records were fal sifiedto pay GCC enpl oyees for hours not actually
wor ked at GCC s plant. |n soneinstances, participating enpl oyees
recei ved t hese unear ned wages as conpensati on for | abor perforned at
t he dai ry farmowned by t he debt or and hi s brot her, Denni s Anderson.
Specifically, the conpl ai nt al |l eges that two enpl oyees worked full-tinme
at the Anderson dairy farmbut were pai d by GCCfor purportedly working
at the GCCplant. GCC s payroll records showthat suns paidtothese
t wo "ghost" enpl oyees total ed $25, 411. 48. Further, tinme | ogs were kept

by i ndi vi dual s who actually altered tinecards to record t he exact

3The debtor in McGovern filed for Chapter 13 relief after an
audit disclosed that he had m sappropri ated approxi mtely $165, 000
fromhis enployer. The McGovern court noted that the audit provided
data which, if believed, would pernit the trier of fact to conpute
t he exact amount of the debtor's liability w thout the use of
judgnment or discretion. The court concluded that the claimfor
m sappropriation of funds was |iquidated where, after determ ning
liability for separate events, the trier of fact need only add up the
amount of noney involved in each to determ ne the anmount of debt.
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nunber of fraudul ent hours added t o enpl oyees' tinecards. Thesetine
| ogs, when conpared wi th GCC s payroll records, showthat fraudul ent
wages and benefits were paid in the amount of $173, 840.51.

The debtor's liability for fraudul ent activities allegedinthe
RI COconpl aint will undoubtedly require the exercise of judgnent or
di scretionby thetrier of fact. However, assumngthetrier of fact
bel i eves t he evi dence regardi ng t he "ghost" enpl oyees and bel i eves t hat
thetinmelogsr reflect fraudul ent hours added t o enpl oyees' ti mecards
during the rel evant period, thetrier of fact will be abl e to determ ne
t hat portion of GCC s damages with exactness, w thout the use of
j udgment or discretion, by sinply turningto GCC s payroll records and
addi ng up t he vari ous anounts pai d by GCC based upon t he fraudul ent
hours. Thus, the evidence i ncl udes data whi ch makes it possibleto
conmput e wi t h exact ness a substanti al portion of GCC s danmages wi t hout

t he use of judgnent or discretion. Seelnre McGovern, 122 B.R 712,

717-18 (Bankr. N.D. I nd. 1990). GCC s claiminthe total anount of
$199, 251. 99 (t he sumof $25,411. 48 and $173, 840.51) can bereadily
ascertained frompayroll records and enpl oyee tine | ogs and is,
therefore, liquidated in that anount. The fact, noreover, that
punitive or treble damages sought by GCC nay be unliqui dated as
requiringthe exercise of judgnent or di scretion does not precl ude
i nclusionof this|iquidated portion of danmages i n determ ningthe

debtors' Chapter 13 eligibility under 8 109(e).



Because t he | i qui dat ed porti on of Denni s Anderson' s i ndebt edness
t o GCC exceeded t he $100, 000 debt Iimtation of 8§ 109(e), the debtors
are not eligible for relief under Chapter 13. Accordingly, the
debtors' chapter 13 case is dism ssed for cause under 11 U.S.C. 8§
1307(c).

As aresult of this dismssal, remaining mattersinthis case are
rendered nmoot and all further settings are vacated.

See written order.

/s/ Kenneth J. Mevers
U. S. BANKRUPTCY JUDGE

ENTERED: SEPTEMBER 11, 1992




