I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
ARI E ENTERPRI SES, | NC. , )
) No. BK 87-50572
Debtor(s). )
OPI NI ON

Arie Enterprises, Inc. ("debtor") filed a chapter bankruptcy
petition on Novenber 2, 1987. The case was subsequently convertedto
a chapter 7 proceedi ng on January 4, 1990. On May 7, 1990, debtor
filedanotionto allocate tax paynments, seeking an order directingthe
| nt ernal Revenue Service ("IRS") to apply $167,805.01 i n previously
pai d t axes, as well as any future paynents, to "trust fund" taxes.!?
Debt or' s noti on was deni ed on t he basi s that the paynents tothe I RS
wer e i nvoluntary, and on the further ground that evenif the paynents
wer e consi dered voluntary, debtor had failed to direct application of

t he paynents totrust fund taxes. Seelnre Arie Enterprises, Inc.,

116 B.R 641, 643 (Bankr. S.D. IIl. 1990).
On February 26, 1992, debtor filed another notionto all ocate tax
paynments. Inhis notion, debtor states that the Trustee plans to sell

all of the estate's assets for $35, 000. 00. Debtor then asserts that any

The Internal Revenue Code requires enployers to deduct and
wi t hhol d i ncome and social security taxes fromthe wages paid to
their enpl oyees. These taxes are commonly referred to as "trust
fund" taxes. Debtor had incurred post-petition trust fund taxes (and
still owes) in excess of $146, 000. 00.



payment s made by the Trusteetothe IRS, after liquidation, will be
vol untary paynments and that accordingly, the

Trust ee shoul d be al |l owed t o request, on behal f of debtor, that said
paynents be applied to trust fund taxes.?

As noted in this Court's prior opinion:

When a t axpayer nakes vol untary paynents tothe
| RS, he has aright todirect the application of
[those] paynents to whatever type of liability he
chooses....|f the tax-payer nakes a vol untary
payment wi t hout directing the application of the
funds, the | RS may nake what ever all ocationit
chooses ....However, when a paynent is
i nvoluntary, IRS policy is to allocate the
paynment as it sees fit.

Inre Arie Enterprises, Inc., 116 B.R at 642-43 (citations omtted).

The Seventh G rcuit has held that "[a] ninvol untary paynent of Feder al
t axes nmeans any paynent recei ved by agents of the United States as a
result of distraint or levy or froma |l egal proceeding inwhichthe
Governnment is seekingtocollect its delinquent taxes or fileaclaim

therefor.” Mintwyler v. United States, 703 F. 2d 1030, 1032 (7th Cir.

1983) (citing Anps V. Conm ssioner, 47 T.C. 65, 69 (1966)).°3

2Under section 6672(a) of the Internal Revenue Code, the IRS is
entitled to assess a 100% penal ty agai nst the individual responsible
for the nonpaynent of trust fund taxes. |In the present case, that
individual is WlliamDillow, chief executive officer and principal
stockhol der of Arie Enterprises. M. Dillow has joined in the notion
to allocate tax paynents as "an interested party."

3The court in Muntwyler held that the nere filing of a claim by
the RS with an assignee for the benefit of creditors was not
pursuant to |evy, judicial order or execution by judicial sale, and
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A nunber of courts have hel d that tax paynments nade i nthe course
of a bankruptcy proceedi ng, and nore specifically, paynments made by a
chapter 7 Trusteetothe I RS, are i nvoluntary paynents. Seelnre

Jehan-Das, Inc., 925 F. 2d 237, 238 (8th Cir. 1991) (paynents nmade to

the IRSinaliquidating chapter 11 proceeding are involuntary); lnre

Optics of Kansas, Inc., 132 B.R 446, 448 (Bankr. D. Kan. 1991)

(payment s by chapter 7 Trusteeto IRSare involuntary); Inre Looking

G ass, Ltd., 113 B.R 463, 466 (Bankr. N.D. Ill. 1990) (in context of

chapter 7, paynents by Trustee to IRS are i nvoluntary); Matter of
Riley, 88 B.R 906, 910 (Bankr. WD. Ws. 1987) (tax paynents nade i n
cour se of bankruptcy proceedi ng are by their natureinvoluntary). The
Court agrees with those decisions. Inthe present case, the chapter 7
Trust ee, not the debtor, control s the funds fromwhi ch paynents to t he
IRS will be made. The IRS seeks to collect its delinquent taxes
t hrough t hi s bankruptcy proceedi ng, and any paynents made to the I RS
fromthe Trustee's sal e of assets will be a direct result of court
action based uponthe report of the Trustee wthrespect tothelRS s

claim Seelnrelooking dass, Ltd., 113 B.R at 466. The paynents

cannot, under these circunstances, be considered voluntary.

The Suprene Court's decisioninUnited States v. Energy Resources

therefore, that the taxpayer's paynent to the IRS was voluntary. The
court noted, however, that the government's position (i.e., that the
payment was involuntary) may have been correct had the corporation
been in bankruptcy. Muntwler, 703 F.2d at 1034 n. 2.
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Co., Inc., 495 U. S. 545, 110 S. Ct. 2139, 109 L. Ed. 2d 580 (1990) is

i napplicabletochapter 7 proceedi ngs. Wil e the Suprene Court held
t hat a bankruptcy court has the authority to order the IRSto apply tax
paynent s, whet her voluntary or not, to trust fund taxes, the ruling was
narrow and al | owed such acti on only where "necessary to t he success of

a reorgani zation plan." Energy Resources, 110 S.Ct. at 2142. It is

cl ear that the hol ding inEnergy Resourcesislimtedto chapter 11

reorgani zati on proceedi ngs and has no applicationinthis case. See

alsolnre Kare Kemcal, Inc., 935 F. 2d 243, 244 (11th Cir. 1991)

(Energy Resources applies to chapter 11 reorgani zati on cases only and
not to |iquidation proceedings).
Accordingly, for thereasons stated, debtor's notionto allocate

tax paynents, filed February 26, 1992, is DENI ED.

/s/ Kenneth J. Mevers
U. S. BANKRUPTCY JUDGE

ENTERED: April 10, 1992




