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Debt or s.

VEMORANDUM AND ORDER

This matter i s before the Court on debtors' Cbjectionto Proof of
Cl ai mfil ed on behal f of Bradford Supply Conpany. The rel evant facts
are as follows:
Debtors filed their Chapter 11 petition on Septenber 5, 1986 in
t he Bankruptcy Court for the Central District of Illinois. The case
was subsequently transferredto the Southern D strict and was recei ved
by t his Court on Septenber 15, 1986. (The first docunment filed by this
Court was an "Order for Arendnent of Schedul es,” whi ch was fil e-stanped
Sept enber 15, 1986.) Prior tothe filing of the bankruptcy petition,
Br adf ord Supply sued debtors in state court for $99, 067. 62, t he sumdue
on an open account. On June 4, 1986 the fol |l owi ng docket entry was
made in state court:
Pl aintiff appears by counsel. Parties stipulate
Def endant owes Pl aintiff the sumof $90, 000 and
if no execution in 90 days, then Plaintiff
granted | eave t 0o have executi on. Menorandumto

be filed. Signed order to be filed.

A Judgnent Order was signed and fil ed on June 11, 1986. Intheinterim



bet ween June 4t h and June 11t h, and specifically on June 5th and 6t h,
Bradf ord Supply filed Menoranda of Judgnment agai nst debtors in
Crawford, Clark and Cunberland Counties, Illinois.

Br adf ord Supply nowcl ai ns, as aresult of those nenoranda, a secured
interest in all of debtors' real property located in the above
counties. Debtors claimthat 1) the June 11, 1986 Judgnent constitutes
an avoi dabl e preference under 11 U. S. C. 8547(b); and 2) executi on on
t he j udgnent was stayed for ni nety days, and Bradford Supply's |ien,

whi ch was recorded during the stay of execution, is thereforeinvalid.

I n Anastos v. MJ.D.M Truck Rentals, Inc., 521 F. 2d 1301 (7th

Cir. 1975), cert. den. 424 U. S. 928 (1976), the court held, "I n order

tocreatealienonreal estateinlllinois, arecorded judgnent ' nust
possess two qualifications: First, it nust be final and for adefinite
sum andsecond, it nust be such a judgnent that executi on may i ssue

thereon.'" 1d. at 1303 (enphasisinoriginal). Illinois Suprene Court

Rul e 272 addresses the question of whether a judgnent is final:

I f at the tinme of announcing final judgnent the
judge requires the subm ssion of a form of
written judgnent to be signed by him the clerk
shal | make a notation to that effect and the
j udgnent becones final only when the signed
judgnment is filed.

l11.Rev. Stat. ch. 110A, f272. "Under that ruleif the judge requires
awitten judgnment to be signed by him the judgnent becones final only

when the signed judgnment order is filed." Davidson Masonry &




Restoration, Inc. v. Woan & Sons, Inc., 275 N. E. 2d 654, 655 (I11. App.

Ct. 1971). See also Anastos, 521 F.2d at 1304.

I n the present case, the docket entry clearly states "Si gned order
to be filed." Under the authority cited above, the state court
j udgment was therefore not final until the signed Judgnent was fil ed on
June 11, 1986. At the hearing on debtors' objection, Bradford Supply
appeared to agree t hat t he judgnment di d not becone final until June 11,
1986, but argued nonetheless that 1) avalid|lien was created, under

l1l.Rev. Stat., ch. 110, Y12-101, when t he Menor anda of Judgnent were

filed on June 5th and 6t h; and 2) since debtors filedtheir bankruptcy
petition nmore than ninety days after June 6, 1986, the lien is not
voi dabl e under 11 U. S. C. 8547(b). This argunent directly contradicts
t he Anast os deci si on, which holds that inorder tocreateavalidlien
on real estate in Illinois, a recorded judgnment nust be final.
Anast os, 521 F. 2d at 1303. Furthernore, the notes foll owi ng Rul e 272
provide, in part, as follows:

In the interi mbetween the announcenent of a

final judgnment inwhichthejudge requiresthe

subm ssion of aformof witten judgnment andthe

actual signing of the witten judgnent, the

proceedi ngs are in a state of tenporary abeyance.

The announcenent of the final judgnent cannot be

attacked by noti on, cannot be appeal ed from and

cannot be enforced.

I1l.Rev. Stat. ch. 110A, Y272, Hi storical and Practi ce Notes (enphasi s

added). See also Archer Daniels Mdland Co. v. Barth, 470 N. E. 2d 290,




292 (I'1'l. 1984). As noted by counsel for debtors, sincethe judgnment
was not final and coul d t herefore not be enforced, filing the nmenoranda
to enforce the judgnment has no | egal effect and does not create avalid
l'ien.

Bradf ord Supply argues, in the alternative, that debtors’
bankruptcy petitionwas not fileduntil Septenber 15, 1986, the date
this Court received the case fromthe Central District. If so, then
evenif June 11, 1985is thefirst date that Bradford Supply's lien
became val i d, no preference exi sts sincethe bankruptcy petition was
filed nore than ninety days | ater. The case cited by Bradford Supply,

Inre Giggs, 679 F.2d 855 (11th Cir. 1982), does not support its

positionthat thefilingdateinthis caseis Septenber 15th. For the
reasons not ed bel ow, however, the Court need not determ ne whet her the
petition was filed Septenber 5th or Septenber 15th.

The Judgnent entered on June 11, 1986 provi ded t hat "executi on
shal | issue on this Judgnment and sai d executionis hereby stayed for a

peri od of 90 days fromthe date of this Judgnent."” Arecording during
a stay of execution does not create avalidlien. Anastos, 521 F. 2d at
1304. "[When the deficiencies preventing attachnment of ajudgnent
l'ienarerenoved, thelienarises as of that date, and does not rel ate
back to any earlier time." 1d. (citations omtted).

I n the present case, therefore, Bradford Supply's |ien coul d not

attach until Septenber 9, 1986 when t he stay of executi on was no | onger



ineffect. Thus, even assum ng that the bankruptcy petitionwas filed
Sept enber 15, 1986, Bradford Supply's Iien, which becane effective on
Septenber 9th, clearly constitutes an avoi dabl e preference under
section 547(b).

Accordi ngly, for the reasons stated above, debtors' Gbjectionto

Proof of Claimis SUSTAI NED.

/s/ Kenneth J. Mevers

U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 5, 1987




