I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
DARRELL RAY ATCHI SON and
ANOLA MARI E ATCHI SON, No. BK 87-40410
Debt or (s).
CHARLES E. JONES, Trustee,

ADVERSARY NO.
88-0145

Plaintiff,
VS.
ANOLA MARI E ATCHI SON, et. al,

Def endant s.

VEMORANDUM AND ORDER

Count Il of the trustee's second anended conpl ai nt al | eges t hat on
April 16, 1987, less than three nonths before filing of debtors’
bankruptcy petition, debtor Anol a At chi son execut ed a di scl ai ner of
i nheritance of property givento her under the will of her deceased
f at her. As aresult of this disclainmer the property passedto
debtor's children, defendants Darrell Keith Atchi son and Debr a Bedard.

On July 8, 1987, debtor and her husband filed ajoint petitionin
bankruptcy under Chapter 7.

The trust ee seeks to avoi d debtor' s pre-bankruptcy di scl ai mer as

a fraudul ent transfer under 544(b) and 548(a) of the Bankruptcy Code.!

1Section 544(b) provides:



Def endants have filed a nmotion to dismss Count Il of the
trustee's conplaint, assertingthat Count Il shoul d be di sm ssed as a
matter of | aw because debtor's disclainmer did not constitute a
"transfer” of an interest of the debtor in property so as to cone
within the fraudul ent transfer provisions of 544(b) and 548(a).
"Transfer"” is defined by section 101(50) of the Bankruptcy

Code as:

[ E] very node, direct or indirect, absol ute or

conditional, voluntary or involuntary, of

di sposi ng of or partingw th property or with an

interest in property....

11 U.S. C. 101(50). Debtor's allegedtransfer intheinstant case was

The trustee may avoid any transfer of an
interest of the debtor in property...that is
voi dabl e under applicable Iaw by a creditor
hol di ng an unsecured claim. ..

11 U.S. C. 544(b). Section 548(a) provides:

The trustee may avoid any transfer of an
interest of the debtor in property...that was
made. .. within one year before the date of the
filing of the petition, if the debtor
voluntarily or involuntarily--

(1) nmade such transfer...with actual intent to
hi nder, delay, or defraud any entity to which

debt or was or becane...indebted; or (2)(A)
recei ved | ess than a reasonably equival ent
val ue in exchange for such transfer ...and

(B) was insolvent on the date that such
transfer was made...or becane insolvent as a
result of such transfer...

11 U.S.C. 548(a).



made pursuant to f2-7 of thelllinois Probate Act (Ill.Rev. Stat., ch.
110 1/2, Y 2-7). That section provides in pertinent part:

(a) Right toDi sclaimlnterest inProperty. A
person t o whomany property or i nterest therein
passes, by whatever neans, may disclaimthe
property or interest in whole or in part by
delivering or filing a witten disclainmer....

(d) Effect of Disclainer. Unless expressly
provi ded otherwi seinaninstrunment transferring
the property or creating the interest disclained,
t he property, part or interest disclainedshall
descend or be distributed...(a) inthe case of a
transfer by reason of the death of any person, as
if the disclaimnt had predeceased the
decedent...; and...the disclainmer shall relate
back to such date for all purposes.

Federal lawis controlling as tothe meaning of "transfer,” andthis
t ermhas been construed broadly to i ncl ude every net hod of di sposi ng of
or parting with property. Debtor's disclainmer would constitute a
transfer if the effect of the disclainmer was to transfer fromher to

her children the property devi sed under her father's will. See Hoecker

v. United Bank of Boul der, 476 F.2d 838 (10th Cir. 1973). Theissueto
be resol ved, then, i s whet her debtor acquired aninterest in property
that could be transferred by her disclainmer under 2-7.

The Bankr upt cy Code does not define "an interest of the debtor in
property" as used in 544(b) and 548(a), and resort nust be had to
nonbankruptcy, or state, lawto determ ne t he exi stence and nat ur e of

such aninterest. Inre Detlefsen, 610 F.2d 512 (8th Cir. 1979); 1lnre




Uni versal d earing House, 60 B. R. 985 (D. Utah 1986); I nre Kj el dahl,

52 B.R 916 (D. M nn. 1985). Theright totestanmentary di sposition
withinastate exists only by statutory enact ment of such state and may
be regul ated, limted, conditioned or whol | y abol i shed by t he state.

Denpbrest v. Gty Bank Farners Trust Co., 321 U.S. 36, 64 S.Ct. 384, 88

L. Ed. 526 (1944); Hoecker v. United Bank of Boulder. State |aw,

therefore, iscontrolling ontheissue of debtor's property interest in

the i nstant case. See In re Detl efsen.

Under Illinois law, the effect of a disclainmer under awll is
that the renunci ati on rel ates back to the nonent when the gift was
made, so that t he estate does not vest inthe disclaimng devi see but
descends as though the di sclai mant had predeceased the testator.

I1l.Rev.Stat., ch. 110 1/2, T 2-7(d)(1)(a); Tonpki ns St ate Bank v.

Ni les, 127 111. 2d 209, 537 N.E. 2d 274 (1989); Inre Estate of Hansen,

109 111. App. 2d 283, 248 N.E. 2d 709 (1969). Since the disclai nmer
prevents passage of title to the disclaimnt, such a"renunciationis

not a vol untary conveyance and i s not subject to attack by creditors.”

People v. Flanagin, 331 111. 203, 208, 162 N. E. 848, 850 (1928); Inre
Estate of Hansen. Rather, it istheruleof Illinois courts that a
person does not have to accept an estate against hiswill, andthis

policy prevails over a policy of beingfair tothe creditors of the

di scl ai m ng person. See Tonpkins State Bank v. Niles.

Intheinstant case, thelllinois disclainer statute preventedthe



property di scl ai med by debtor fromvesting in her or passing fromher
to her children. As aresult, the disclainmer executed by debtor did

not operate as atransfer of aninterest in property for purposes of

544(b) and 548(a). State |law, noreover, provides that such a
di scl ai mer does not violate the lllinois fraudul ent conveyance statute
(I'l'l.Rev. Stat., ch. 59, 14), andthe trustee's 544(b) cl ai mbased on

this provisionnust fail inany event. Tonpkins State Bank v. Ni | es;

Inre Estate of Hansen. Inthe absence of atransfer of property from

debtor to her children, there was no fraudul ent transfer under either
548(a) or 544(b) as alleged in Count 11, and this Count shoul d be
di sm ssed.

The Court i s aware of no case deci ded under t he Bankruptcy Code
t hat addresses the effect of a pre-bankruptcy disclainer in a

fraudul ent transfer action. | nHoecker v. United Bank of Boul der, a

factually sim | ar case deci ded under the fornmer Bankruptcy Act, the
10th Grcuit Court of Appeal s construed t he Col orado di scl ai ner statute
tofindthat adisclainer executed by t he debtor within oneyear prior
to filing bankruptcy was not a fraudul ent transfer where the effect of
t he di scl ai ner was that no property vested i n or passed fromt he debt or
to his children but rather passeddirectly fromthe testator tothe
children. The trustee contends that Hoecker is distingui shable from
the instant caseinthat it was deci ded under t he Act, whi ch contai ned

a vesting requirenent for determ ni ng what property woul d becone part



of the estate t hat has been el i m nat ed under t he Code.? The trustee

relies onlnre Watson, 65B.R 9 (Bankr. C.D. Ill. 1986), in whichthe

court found that a disclainmer executed under Illinois|lawwthin 180
days after bankruptcy did not prevent the di scl ai med property from
becom ng property of the estate under 541 of the Code. 11 U.S.C. 541.

Contrary to the trustee's contention, Watson and ot her cases

i nvol vi ng post-petitiondisclaimers (seelnre Cornell, 95B. R 219

(Bankr. WD. Okla. 1989); Inre Betz, 84 B.R 470 (Bankr. N.D. Chio

1987); Matter of Lewis, 45 B. R 27 (Bankr. WD. M. 1984)) have no

application to the instant case. |In Watson, the disclainer was
executed after the bankruptcy filing, and the court' s deci sion was
based on 541(a) (5) of the Bankruptcy Code t hat specifically includes
withinthe estate "any interest inproperty...that the debtor...becones

entitledtoacquire” through inheritance or as beneficiary of alife

i nsurance policy within 180 days after the bankruptcy filing. 11
U.S. C. 541(a)(5)(enphasis added). TheWatson court correctly found
t hat 541(a)(5) supersedes the debtor's right torenounce under state

| awwhen t he di scl ai mer i s executed post-petition. Seelnre Cornell;

Matter of Lewis; see also In re Detl efsen.

In this case where the disclaimer was executed prior to

2Section 70a of the Bankruptcy Act, predecessor to 541(a)(5) of
the Code, provided f or inclusion in the bankruptcy estate of
property "which vests in the bankrupt within six nonths after
bankruptcy by bequest, devise or inheritance...." 11 U S.C 110(a),
T 2 (1976) (enphasi s added).



bankrupt cy, no Code provision appliesto alter the effect of state | aw
regardi ng debtor's property interest. Unlike 541, whichreflects a new
concept of "property of the estate"” under the Code, the Code sections
relating to fraudul ent transfer are substantially the sane as under the
Act, and case lawinterpreting the earlier provisions renmains viable.

See 4Collier on Bankruptcy, 541.02[1], at 541-10; 548.01[1], at 5488.

The Hoecker case, though deci ded under pre-Code | aw, nay not be
di stingui shed on t hat basi s and, because of the factual simlarityto
t he i nstant case, constitutes persuasive authority for the result
reached here.

The trustee furt her observes t hat Hoecker was deci ded by a di vi ded
court and urges the Court to adopt the reasoni ng of the di ssenting
judge in Hoecker. (Hoecker, 476 F.2d 838, 842 (Holl oway, J.
di ssenting)). Judge Hol | onay, enphasi zi ng t he suprenmacy of federal | aw
i n determ ni ng what constitutes atransfer in bankruptcy cases, found
that this federal interest overrides state | awprovi sions regardi ngthe
nat ur e and extent of property rights. Judge Hol | oway concl uded t hat
the disclaimant's power to control the passing of his inheritance
constituted atransfer notw thstandi ng the rel ati on back provi si on of
state | aw

The Court finds the Hecker dissent tobeill-reasonedinthat it
di sregards state | aw provi sions defining property interests. As

di scussed above, in the case of a pre-bankruptcy disclainmer, the



f ederal prohibition against fraudul ent transfers is invoked when there
has been a transfer of a debtor's property interest arising under state
law. Whilethe trustee argues that federal conmon | awand t he policy
agai nst fraudul ent transfers should cause this Court to findthat
debtor' s di sclainer constituted atransfer,3thetrustee has failedto
cite any applicabl e provi sion defining debtor's interest in property
ot her than as under state law. In the instant case, debtor had no
property interest under state | awthat could be transferred, and
debtor's di sclai mer thus did not violate the fraudul ent transfer
provi sions of the Code. The Court |ikewi se finds the caseof lnre
Peery, 40 B.R 811 (Bankr. M D. Tenn. 1984), cited by the trustee, to
be unpersuasiveinthat the court therefailedtogiveeffect tothe
state lawdi sclaimer statuteindetermningthe debtor'sinterest in
property. Ina 727 actionto deny di scharge based on the debtor's pre-
bankruptcy disclainmer ( see 11 U.S.C. 727(a)(2)(A)), thePeery court
determ ned that the debtor'sright toreceive atestanentary devi se
constituted a property i nterest under Tennessee | awbut essentially

di sregarded the rel ati on back provi si on of the discl ai ner statute,

3The court of appeals in In re Detlefsen rejected a sinmlar
anal ysis by the district court that state |laws allow ng individuals
to disclaimlegacies and thus divert themfromcreditors nust yield
to the policies of federal bankruptcy |law (see M ckelson v.
Det | efsen, 466 F.Supp. 161 (D. Mnn. 1979)). Detlefsen, involving a
post-petition disclaimer, was deci ded under the Act w thout benefit
of 541(a)(5), and there was no applicable federal provision to
supersede state law in determ ning the debtor's property interest.

8



treating it as a statute of limtations provision rather than as
af fecting substantive property rights.4 The Court finds it
i nappropriate to | ook to state I aw for the purpose of finding a
property interest in debtor but toignorethe state | awprovisionthat
the interest passes, upon disclainmer, as though the debtor had
predeceased the testator.

Fromthe ti me of her father's death until her di sclai mer, debtor
here, as inPeery, had the right or power either to accept or disclaim
t he devi se under her father's will. When debtor disclained the
testamentary gift, this disclainmer related back tothe tinme of the
decedent's death, and debtor acquired no interest
that could be made the subject of a voluntary conveyance.

Tompki ns State Bank v. Niles. The trustee, therefore, has no cl ai m

agai nst def endants under 544(b), whichis prem sed upon a state acti on
under the fraudul ent conveyance statute, and, since no federal
provi sion applies to give debtor aninterest i nproperty other than as
under state law, the trustee's acti on under 548(a) nust |i kew se fail.

For the reasons stated, the Court finds that the disclainer

execut ed by debtor prior to filing her bankruptcy petition did not

“The Peery court, noting that the debtor's disclainmer would not
be a fraudul ent conveyance under Tennessee | aw, recognized that the
trustee would not recover in a 544(b) action. The court expressly
did not "address or decide" any issue that m ght be raised in an
action to recover a fraudul ent conveyance under 548. See Peery, 813
n. 3, 815 n. 5.



constitute atransfer of property under 548(a) and 544(b) and t hat
Count 11 of the trustee's second anended conpl ai nt based on t hese
sections should be di sm ssed.

| T1S ORDERED t hat def endants' notionto dismss Count Il of the

trustee's second anmended conpl aint is GRANTED.

/s/ Kenneth J. Mevers

U. S. BANKRUPTCY JUDGE

ENTERED: _July 10, 1989
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