I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13
PERRY M CHAEL BALDW N, )
) No. BK 91-50764
Debt or . )
)
S 1.V. 1., )
)
Plaintiff, )
)
V. )
)
PERRY M CHAEL BALDW N, )
)
Def endant . )
OPI NI ON

Debtor Perry M chael Baldwin failedto pay 1987 real estate taxes
assessed on property owned by hi mi n Madi son County, Illinois. On
Decenber 7, 1988, t he Madi son County col | ector soldthe property for
thereal estatetaxesto S.1.V.l. at ataxsale. Ill. Rev. Stat. ch.

120, para. 719et seq. (1987). The debtor had until Decenber 7, 1990,

two years fromthe date of the sale, toredeemthe property. Ill. Rev.
Stat. ch. 120, para. 734 (1987). S.1.V.l., however, extended t he
period of redenption to August 30, 1991. 1Ill. Rev. Stat. ch. 120,

para. 744 (1987). On April 24, 1991, S.I.V.I. filedapetitioninthe
Circuit Court of Madi son County for the i ssuance of atax deedtothe
property. 1ll. Rev. Stat. ch. 120, para. 747 (1991).

The debtor filed a petitionfor Chapter 13 bankruptcy relief on



July 31, 1991. S.1.V.I. filedanotionfor relief fromthe automatic
stay, 11 U.S.C. §8 362 (1991), on August 23, 1991. S.I.V.Il. requests
that it be allowed to proceed in state court

with its application for a tax deed upon the expiration of the
redenpti on period. S.1.V.l. contends the autonmatic stay does not
suspend or toll the running of the redenption period, the debtor has no
equity inthe property upon the expiration of the redenption peri od,
and t hus the automati c stay does not apply toits applicationfor atax
deed. The debtor clains the stay prevents S.1.V.I. fromobtai ni ng any
further interest inhis property. The trustee has no objectiontothe
motionof S.1.V.I. Inlllinois, ataxlien attaches to real property
onthe first day of January inthe year inwhichthe taxes are | evi ed.
I11. Rev. Stat. ch. 120, para. 697 (1987). Upon a determni nation t hat
a taxpayer has failed to pay his or her assessed real estate taxes, the
county col |l ector may obtai n a judgnent for sale fromthe court and t hen
sell the taxpayer's property at atax sale. 1l11. Rev. Stat. ch. 120,
paras. 706, 716, 719 (1987). The county clerk i ssues t he purchaser of
such property acertificate of purchase after the court confirns the
sale. Ill. Rev. Stat. ch. 120, paras. 716a, 729 (1987). The i ssuance
of acertificate of purchase does not affect the property owner's | egal

or equitableinterestsinthe property. Richardv. Gty of Chicago, 80

B.R 451, 454 (N.D. 1l1l. 1987); ILn Re Younci, 14 B.R 809, 812 (Bankr.

N.D. Ill. 1981); Tabor Enterprises, Inc. v. People of the State of




Illinois, 65B. R 42, 45 (N D. Chio 1986). The delinquent taxpayer may
redeemt he property sold at atax sale at any tinme withintwo years
after the date of the sal e by payi ng t he anount for which the property
was sol d plus ot her costs. I1'l. Rev. Stat. ch. 120, para. 734
(1987). The purchaser may extend the redenption period for upto
three years after the date of thesale. Ill. Rev. Stat. ch. 120, para.
744 (1987). Wthin five nonths prior to the expiration of the
redenpti on period, the purchaser may file apetitioninthecircuit
court requesting that the court direct the county clerk toissue atax
deed i n the event the delinquent taxpayer fails toredeemthe property.
I1l. Rev. Stat. ch. 120, para. 747 (1991). The tax deed is i ssued
only after notice is given and a hearingis held. [d. Any person
owning or interestedinthe property may appear inthe proceeding. 1d.
The court will order theissuance of atax deedif the purchaser has
conplied with certain statutory requirenments. |d.

CGeneral ly, section 362(a) of the Bankruptcy Code, the autonmatic
stay, prohibits certain affirmative acts, including judicial and
adm ni strati ve proceedi ngs, taken agai nst the debtor or property of the
estate after a bankruptcy petitionis filed. The parties do not
di spute t hat had t he debtor fil ed his bankruptcy petitionprior tothe

tax sale, the sale woul d have viol ated the automatic stay. 1n Re

G eer, 89 B.R 757, 759 (Bankr. S.D. I'll. 1988); Richard, 80 B. R at

453; Young, 14 B.R at 811. The debtor, however, filed his bankruptcy



petition after the tax sal e took place, but before the redenption
peri od expired and the tax deed i ssued. The i ssue i s whether section
362(a) tolls the running of the redenption period and stays the
i ssuance of the tax deed, andif so, whether S.I1.V.|. may nevert hel ess
be granted relief fromthe stay.

The mpjority view, which includes our Seventh Circuit Court

of Appeals, is that section 362(a) does not toll the running of a

statutory redenption period. Inthe Matter of Tynan, 773 F. 2d 177,

179-80 (7th Cir. 1985); Counti es Contracting & Construction Co. V.

Constitutionlifelns. Co., 855 F. 2d 1054, 1059 (3rd Gr. 1988); Inthe

Matt er of Roach, 824 F. 2d 1370, 1372 n.1 (3rd Gr. 1987) ; I n Re d enn,

760 F. 2d 1428, 1439-40 (6th Gir. 1985) ; Johnson v. First National Bank

of Montevideo, 719 F.2d 270, 277 (8th Cir. 1983); In Re Wlls

Properties, Inc., 102 B.R 685, 690-91 (Bankr. N D. Ill. 1989); Tabor,
65 B.R at 46. This court is bound by Tynan and t her ef ore hol ds t hat
section 362(a) did not toll the running of the redenption peri od.
The sane courts whi ch have hel d t hat section 362(a) does not toll
the running of a statutory redenpti on period have al so held t hat
section 108(b) of the Bankruptcy Code does extend the debtor's
redenpti on period for sixty days fromthe date t he bankruptcy petition

isfiled, if thefiling occurs before the expiration of the redenption



period.! Tynan, 773 F.2d at 179;

foreclosure or tax saleis theright of redenption. See Tynan, 773

F.2d at 179; Johnson, 719 F. 2d at 276; First Fi nanci al Savi ngs & Loan

Assoc. v. Wnkler, 29 B.R 771, 773 (N.D. Il1l. 1983). When t he debt or

files his Chapter 13 petition, that statutory right of redenptionis an
asset which passes to the trustee and becones property of the estate.

See Tynan, 773 F.2d at 179; Johnson, 719 F.2d at 276; 4 Collier on

Bankruptcy, T 541.07[3], at 541-32 (15th ed. 1991). The real property
sol d at aforecl osure or tax sal e does not becone part of the estate.

| d. Thus, when the redenption peri od expires, neither the debtor nor

1Section 108(b) provides:

[1]f applicabl e nonbankruptcy |aw, an order
entered in a nonbankruptcy proceedi ng, or an
agreenment fixes a period within which the
debtor or an individual protected under section
1201 or 1301 of this title may file any

pl eadi ng, demand, notice, or proof of claimor

| oss, cure a default, or perform any other
simlar act, and such period has not expired
before the date of the filing of the petition,
the trustee may only file, cure, or perform as
the case nmay be, before the later of--

(1) the end of such period, including
any suspension of such period occurring
on or after the commencenent of the case;
or

(2) 60 days after the order for relief.

11 U.S.C. 8 108(b)(1991) (enphasi s added).
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the estate has any remaining interest inthe property, see Tynan, 773
F.2d at 179; Wells, 102 B.R at 691; Tabor, 65 B.R at 46-47, so
section 362(a) does not operate to stay further actions or proceedi ngs

t aken agai nst the property, EFirst Financial, 29 B.R at 773-74,

i ncluding a proceeding in state court to obtain a tax deed to the
property.

For exanpl e, i nTabor, the debtor filed for bankruptcy after his
I1linois property was sold at atax sale, but beforethe redenption
period expired and the tax deeds were i ssued. After the tax deeds on
the three parcel s of | and were i ssued, t he debtor sought to voidthe
deeds. The Tabor court hel d that the expiration of the redenption
peri od, whi ch extingui shed the debtor's interest inthe property, was
not the type of affirmative act prohibited by section 362(a), and
t herefore section 362(a) did not apply to void issuance of the tax
deeds. Tabor, 65 B.R at 46.

In determ ning that secti on 549 of t he Bankruptcy Code, 11 U. S. C.
8§ 549 (1982), which prohibits certaintransfers of property subsequent
tothefiling of the bankruptcy petition, al so was not vi ol ated by
i ssuance of the tax deeds, the Tabor court stated:

No transfer of property under 8§ 549 occurred upon
the issuance of the tax deed because the
expi ration of the redenption peri od extingui shed
t he property owner' s rightsinthe property. The
Court is convinced that the property owner's

rightsinthe property are divested at thetine
the statutory redenption periodexpires; if not,



t hen t he runni ng of the redenpti on period carries
no practical significance. Further, thelllinois
statute provides that the i ssuance of the tax
deed conveys nerchantabletitl e to the purchaser.
It foll ows, then, that the notice and heari ng
requi red before issuance of the tax deed are
intended to protect other persons with an
interest inthe property, and not necessarily to
protect the interest of the property owner.
Tabor, 65 B.R at 46-47 (footnotes omtted) (citationomtted). The
Tabor court held further that althoughthe filing of apetitionfor a
tax deed after the commencenent of a bankruptcy proceedi ng, but before
t he expiration of a redenption period, could arguably violate the
automati c stay because the filing coul d be construed as an act to take
possessi on of property of the estate, such a viol ati on does not occur
because the tax deed may i ssue only if the property owner fails to
redeem 1d. at 47 n.9.
Even assum ng, however, the debtor or the bankruptcy estate
retains sonelegal or equitableinterest inthe property such that the

t ax deed proceedi ng woul d be an affirmati ve act taken agai nst the

property of the estate in violationof section 362(a),?this court finds

’2ln Illinois, a tax deed does not automatically issue upon the
expiration of the redenption period. Sone courts have indicated that
in instances where a deed is transferred to the purchaser, upon
expiration of the redenption period, w thout the necessity of a court
proceedi ng, the transfer is characterized as a mnisterial act, not
an affirmative act, such that no violation of section 362(a) occurs.
In Re Farner, 81 B.R 857, 861 n.7 (Bankr. E.D. Pa. 1988); see
Johnson, 719 F.2d at 276-77; First Financial, 29 B.R at 773.
Il1linois | aw, however, does require a court proceeding before a tax
deed may issue, so obtaining a tax deed would arguably violate the
stay. Wells, 102 B.R at 691 n.3 ("It mght well be that the
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that S.1.V.l. isneverthelessentitledtorelief fromthe stay. |If
this court were to stay the tax deed proceedi ng, the debtor still could
not redeemt he property because the period wi t hin whi ch he coul d redeem
has expired. Infact, at the tax deed proceedi ng t he debt or cannot
def end agai nst the petitionof S.1.V.I. by attenpting toredeemthe
property. At the tax deed proceeding, thecircuit court determ nes
whet her t he hol der of the certificate of purchase has conpliedw th
certainstatutory requirenents, including paynent of all taxes and
ot her costs on the property whi ch becane due subsequent to t he sal e,
and i ssuance of proper notice of the proceeding. Ill. Rev. Stat. ch.
120, para. 747 (1991). The proceedingis only held at the end of the
redenption period. |d. Although the property owner nust be given
sufficient notice of, and has aright to appear at the proceeding, if
t he purchaser has conpliedwi th all of the statutory requirenents, the
court wll enter anorder directingthe county clerktoissuethetax
deed. 1d. The purpose of the tax deed proceedi ng, therefore, i s not
to give the owner anot her opportunity to redeemthe property, but
simply t o det er mi ne whet her t he purchaser has conpliedwith all of the
statutory requirenents andthusisentitledtothe deed. Sincethe
debtor's right of redenpti on has expired, thereis noreasonnot to

lift the stay to proceed wwth the hearing ontheissuance of thetax

automatic stay would operate to prohibit the tax purchasers from
proceeding in state court to obtain issuance of a deed, since this
proceedi ng woul d be an affirmative action....").
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deed.

Ineffect what the debtor asks i s that the redenpti on period be
tolledfor thelife of his plan sothat he may attenpt to redeemt he
property through his pl an paynents. As this court has al ready st at ed,
however, section 362(a) does not toll the redenption period.® Debtors
may not spread paynment of their redenpti on anounts over thelife of
their Chapter 13 plans, if the property al ready has been sol d. Tynan,
773 F.2d at 178-79; denn, 760 F.2d at 1441-43.

Under section 362(d) (1) of the Bankruptcy Code, the court may
grant relief fromthe stay by term nati ng, annul ling, nodifying, or
conditioning the stay for cause, including the |lack of adequate
protection of aninterest inthe property of a"partyininterest." 11

U S C 8362(d)(1) (1991). InEirst Financial, inthe context of a

nort gage forecl osure, the court heldthat onceit is determ ned that
theinterest inproperty of a"partyininterest” includestheright to

obtain a deed in the absence of tinely paynment, no paynment over tine

SAs the d enn court noted:

Al t hough it is possible, in theory, to hold
that a Chapter 13 debtor is entitled to pay the
redenpti on anount over the life of his plan and
also to hold that the statutory redenption
period is not tolled by the bankruptcy
proceedi ng, the practical effect of allow ng

t he debtor to pay the redenpti on anobunt over an
ext ended period would in many respects be the
sane as a suspension of the redenption period.

d enn, 760 F.2d at 1442 (footnote omtted).
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t hrough a Chapter 13 plan wi || adequately protect that right. First
Fi nancial, 29 B.R at 776. Thus, the"partyininterest" isentitled
torelief fromthe stay. Id. Simlarly, inWells, inthe context of
anlllinoistax sale, the court stated that althoughthe stay could
operate to prohibit atax purchaser fromproceedingin state court to
obtain a tax deed, the purchaser would have "little difficulty in
showi ng cause for relief fromthe stay if the period of redenpti on had
expired wi thout an effective redenption.” Wlls, 102 B.R at 691 n. 3.
The Wel | s court indicatedthat insuch circunstances, the purchaser
"woul d have at | east an apparent right to i medi ate possessi on of the
del i nquent property"” which the property owner "woul d not be ableto

adequately protect.” 1d.; seeln Re DiCello, 80 B.R 769, 773-74

(Bankr. E.D. N.C. 1987).

For these reasons, the court finds cause to grant the notion by
S.I.V.I. for relief fromthe staytoallowit to proceedin state court
inorder to determ ne whether it has conplied with the applicable
statutory requirenents and thus is entitled to atax deed. If the
state court findsthat S.1.V.l. has soconpliedandisentitledtothe
deed, thenthe stayis automaticallyliftedinits entirety, because
upon i ssuance of the deed, no property of the estate exi sts for which
t he stay woul d attach. |If the state court findsthat S.I1.V.Il. has not
conpliedwiththe statutory requirenments andis not entitledto atax

deed, the stay reattaches and S.1.V.1. isrestrained fromtaki ng any

10



further action against the debtor or the property until it seeks
perm ssi on fromthe bankruptcy court. The court at this tinme makes no
finding regardi ng what interest, if any, the debtor or the bankruptcy
estate has in the property should the state court determ ne t hat
S.1.V.l1. is not entitled to a tax deed.

See written order entered even date.

/s/ Kenneth J. Mevers

U. S. BANKRUPTCY JUDGE

ENTERED: Novenmber 21, 1991
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