I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 11
BALSTERS/ VI LLA ROSE, L.P., )
) No. Bk 90-50870
Debt or )
MEMORANDUM

The Federal Deposit | nsurance Corporation seeks a decl arati on t hat
the 11 U. S. C. 8362 automati c stay does not apply to real property which
isused by Bal sters/Villa Rose Limted Partnership but titledinthe
nanes of Harol d, Mel vin and Kennet h Bal sters. The FDI Cbrought a state
court foreclosure action nam ng the Bal sters as defendants intheir
i ndi vi dual capacities. Wenthe debtor partnershipfiledthe petition
that instituted this bankruptcy proceedi ng, the state court haltedthe
forecl osure acti on pendi ng the resol ution of the bankruptcy case. In
response to t he Decenber 21, 1990 order i ssued by this Court requesting
addi ti onal evidence, the parties have stipul ated to sone facts and an
evidentiary hearing has been hel d.

It isundisputedthat, in Decenber 1983, Audubon Federal Savi ngs
and Loan Associ ation! entered into an agreenent toloan $6.2mllionto
Har ol d, Mel vin and Kenneth Bal sters to devel op a health care facility.

The | oan was nade to the Bal sters in their individual capacities.

Al t hough Audubon was the original |ender, the FDIC is now
before the Court as the receiver for Audubon.



Audubon secured the loan with a nortgage on the property to be
devel oped. Each of the three Balsters also
execut ed personal guarantees for the debt.

Sonetime in 1984, the Bal sters created Bal sters/Villa Rose Limted
Partnershipinorder to obtain additional capital for the project. The
Bal st ers becane general partners; theonly limted partner was anot her
[ imted partnership known as VR Congregate Care. The | and on whi ch t he
proj ect was built was never formally conveyed to t he partnership; the
Bal sters retainedtitletothe property intheir individual nanes as
tenants i n conmon. The project was built onthat | and with capital
supplied overwhelm ngly from the Audubon | oan proceeds. The
partnership occupied the property and operated the health care
facility. it al so paidthe nortgage paynents, taxes and i nsurance for
t he property. The property was di scl osed as an asset and t he nort gage
debt was disclosed as a liability on the partnership inconme tax
returns.

The FDI C contends that the automati c stay does not apply to the
nor t gaged property because it i s not property of the partnership. It
relies onthe fact that thetitle has been held all along inthe nanes
of the individuals. The Bal sters counter that property need not be
titled in the partnership nanme to be partnership property.

The Bankruptcy Code provides that the filing of a bankruptcy

petition operates as a stay of "any act to create, perfect, or enforce



any |lien against property of the estate.” 11 U.S.C. 8362(a)(4).
Property of the estate includes "equitable" as well as "legal”

interests. 11 U.S.C. 8541(a)(1). Matter of Kaiser, 791 F.2d 73, 74

(7th Cr. 1986), cert denied, 479 U. S 1011, 107 S.C. 655, 93 L. Ed. 2d

710 (1986); Inre Pal mGardens Nursing Hone, 46 B. R 685 (Bankr. E. D

N.Y. 1985). There is no dispute that the Bal sters were the | egal
owners of the property. Therefore, the property is subject tothe
automatic stay only if the debtor partnership owned an equitable
interest in it.

Under Illinoislaw recordtitleis not determ native of whet her

a partnership has aninterest inproperty. SeelnreK&L Ltd., 741

F.2d 1023 (7th Gr. 1984). The controlling factor is theintention of
the parties. That intention can be shown by express agreenent or by

the parties' acts. Bl akeslee v. Bl akeslee, 265111. 48 (1914). Wiere

an express agreenent does not exist, relevant indications of the
parties' intentions are paynents of taxes and insurance by the
partnershi p and howt he property was refl ected on t he accounti ng books

of the partnership. H Reuschlein &W G egory, The Lawof Agency and

Partnership, 8212 (2d ed. 1990). See alsolnre Pal mGardens Nursing

Home, 46 B.R 685; I nre Hel mwod Apts., 2 B. C. D. 1151 (Bankr. N.D.

Ga. 1976).
The facts inthis case provide a cl ear indicationof theintention

of the parties. The partnership occupi edthe nortgaged property and



operated the health care facility. It paidthe nortgage paynents,
i nsurance and property taxes. Additionally, the partnershipreflected
t he property as an asset and t he nort gage debt as aliability of the
partnership onthe partnershiptax return. The Court is convinced t hat
the partners of Balsters/Villa Rose intended that the nortgaged
property be partnership property.

The interest acquired by the partnership in this manner is an

equitableinterest. Seelnre Pal mGardens Nursing Hone, 46 B. R at

689 (Bankr. E.D. N.Y. 1985); Inre Hel mwod Apts., 2 B.C.D. at 1154.

Because t he part nershi p owns an equi tabl e interest inthe nortgaged
property, the property is part of the estate under 8541(a) of the Code
and therefore subject to the automatic stay under 8362(a)(4).
The FDI C cont ends t hat Audubon was not i nformed of the formation
of the partnership, nor were t hey aware of any facts t hat woul d put
t hemon notice of the transfer of any interest tothe partnership. It
argues that, because any interest inthe property transferredtothe
partnership was necessarily a violation of a due-on-sale cl ause
contai nedinthe |l oan agreenent, 2 the aut omati c stay shoul d not apply

to the nortgaged property.

2. The?due-on-sal e cl ause was not automatically invoked. Section

5.12 of the | oan agreenent contained a prohibition of transfer of

the "Project” without "prior witten consent of the mpjority in
princi pal amount of the Bondhol ders"” (Audubon). Transfer would
constitute an "Event of Default" under Section 7.12 which would allow
the nortgagee to accelerate the debt paynments under Section

7.2 and foreclose.



The FDI Cmay be correct inits claimthat creation of an equitable
interest inthe partnership viol ated the due-on-sal e cl ause. However,
itsonly remedy for that violationis to forecl ose onthe nortgaged
property as provi ded by state lawand the witten | oan agreenent. That
vi ol ation does not affect the characteri zation of the property as
partnership property. Because the property remains part of the
bankruptcy estate, the automatic stay nust apply, delaying any
forecl osure action.?3

See written order.

/s/ Kenneth J. Mevers
U. S. BANKRUPTCY JUDGE

ENTERED: February 7, 1991

3The Court notes that, although actions against the debtor or
property of the estate are stayed by 8362(a), the automatic stay
woul d not interfere with any action against the individual Balsters
for their personal liability either as nortgagors or as guarantors of
t he nortgage.



