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OPI NI ON

Debtors, WlliamdC ifford Banks and Ci ndy Lou Banks, initiated
t hi s adversary proceedi ng seeki ng turnover of certainnoniesinthe
hands of defendant, Gray Hunter Stenn (Stenn).! Beforethe Court is a
motiontodismss for failureto state a clai mupon whichrelief may be
granted filed by Stenn. The Court construes the notionto di sm ss as
a notionfor sunmary judgnent because matters outside the pl eadi ngs

were presented to and not excl uded by the Court. Fed. R Bankr. P.

The debtors clainmed the nonies as exenpt property in their
bankruptcy schedul es. The Chapter 7 trustee abandoned all schedul ed
property of the estate prior to the debtors' filing of this adversary
pr oceedi ng.



7012(b); Fed. R Civ. P. 12(b).2
In their conplaint, the debtors do not state the sections of

t he Bankr upt cy Code under whi ch they seek relief. Stenn, as reflected
inits notion to dismss and its brief in support of the notion,
interprets the pleading as one to avoid a preferential transfer under
8 547 of the Bankruptcy Code, 11 U.S.C. 8 547 (1992). The debtors,
however, have not specifically all egedthe el enents of a preference
action in their conplaint. Upon reviewof the record, the Court
construes t he debtors' pl eadi ng as a conpl ai nt for turnover of property
pursuant to 8§ 542(a) of the Bankruptcy Code, 11 U.S. C. § 542(a) (1992),
and, inthe alternative, aconplaint toavoida preferential transfer
pursuant to § 547.3

The rel evant facts givingrisetothis adversary proceedi ng are
| argely undi sputed. On July 23, 1991, Stenn obtained a default
j udgment in the anount of $1,829.40 agai nst C&R Manuf acturi ng and

Construction, Inc. (C&R) in a state court suit filed in Franklin

2Pursuant to Rule 7012 of the Federal Rules of Bankruptcy
Procedure, which incorporates Rule 12 of the Federal Rules of Civil
Procedure, the parties were given reasonable opportunity to present
addi tional material pertinent to the matters before the Court.

SThe Court questions the debtors' standing to bring the instant
action under 8 542 inasnuch as the debtors are not authorized by 8§
542 or 88 522(h), (i) of the Bankruptcy Code, 11 U.S.C. 88 522(h), (i),
to bring such an action. Because the debtors' action fails on the
merits under both 8§ 542 and 8 547, however, the Court need not
address the standing issue.



County, Illinois. The judgnment was recordedin WIIliamson County,
Il1linois, onJuly 31, 1991. In order to execute onits judgnent, Stenn
sought to | evy agai nst certain property of C&R. This property was
ultimtely schedul ed for a sheriff's salein WIIlianson County on
Oct ober 18, 1991. Prior tothe sale, WIIliamBanks, as authorized
agent for C&R, filed anotionto vacate the Franklin County defaul t
j udgnent .

On Cct ober 15, 1991, the attorney for C&R, John Drew, and t he
attorney for Stenn, Mchelle Vieira, orally agreed that WI|iamBanks
woul d bring a cashier's check for $2,125.28to Vieira's |l awoffice by
Cct ober 17, 1991, the day before the schedul ed sheriff's sale, and
Stenn would then, in return, cancel the sale. The nonies were
del i vered pursuant to the parti es' agreenent and t he sal e was cancel ed.
On Cctober 18, 1991, in WIlianmson County, Stenn noved for di sm ssal of
its action agai nst C&Ron the basis that it had recei ved ful |l paynment
and satisfactionof its claim andthe noti on was granted on Cct ober
21, 1991.

The debtors filed ajoint petition on Decenber 2, 1991, seeking
relief under Chapter 7 of the Bankruptcy Code. Debtor W I IiamBanks
stated on hi s bankruptcy petitionthat he was the presi dent of C&R On
February 3, 1992, C&R fil ed a separate corporate petition seeking
relief under Chapter 7 of the Bankruptcy Code.

Around this sanme tine, a hearing was held in Franklin County on



the nmotion by C&R to vacate the default judgnent. The notion was
deni ed and Stenn then fil ed a sati sfaction of judgnent in Franklin
County on February 7, 1992. Pursuant to this satisfaction of judgnent,
the Franklin County court dism ssed the cause of action agai nst

The debt ors dermand t ur nover of the $2, 125.28 paidto Stenn t he day
before the sheriff's sale. Under 8§ 542, anentity in possession of
property that a debtor may exenpt under 8§ 522 of t he Bankrupt cy Code,
11 U.S.C. § 522 (1992), nust turnover said property.# Section 522
al | ows a debtor to exenpt certain property fromproperty of the estate.
Property of the estate consists of all the debtor's | egal or equitable
interests inproperty as of the coomencenent of the bankruptcy case.
11 U.S.C. § 541(a)(1) (1992).

The debtors all ege that the noney was a security deposit to be
hel d by Stennto forestall the sheriff's sal e pendi ng t he out cone of
the nmotion by C&R to vacate the state court default judgnent.
According to the debtors, the noney was never transferred as a paynent

to Stenn for the default judgment and never becane t he property of

4Section 542 provides:

[Aln entity . . . in possession, custody,
or control, during the case, of property . .
that the debtor may exenpt under section 522 of
this title, shall deliver to the trustee, and
account for, such property or the value of such
property, unless such property is of
i nconsequential value or benefit to the estate.

11 U.S.C. § 542(a) (1992).

C&R.



St enn because St enn was sinply to hol d t he noney as a security deposit.
It is also the debtors' contention that they borrowed t he noney as
i ndi vidual s and | oaned it to C&R and t hat C&R provi ded t he noney as a
security deposit to Stenn. Thus, the noney was originally the debtors’
property, not the property of C&R The debtors' apparent conclusionis
t hat t he noney was property of their estate whichthey wereentitledto
exenpt and the noney i s, therefore, subject toturnover pursuant to 8§
542.

St enn cont ends t he noney was not paid as a security deposit.
Stenn asserts that its agreenent with C&Rwas t hat t he sal e woul d be
canceledonly if C&R paid, prior tothe day of the sal e, the noney owed
pursuant to the default judgnent. Based onthis argunent by Stenn, it
follows that if the noney was transferred on October 17, 1991, in
exchange for the cancel | ati on of the sheriff's sale and in satisfaction
of the judgnent, the noney rightfully becane the property of Stenn and
was not property of the debtors' estate at thetinme the debtors filed
bankruptcy on Decenber 2, 1991. As a result, the nonies are not
subj ect to turnover under 8§ 542.

Regardi ng the nerits of the debtors' conpl ai nt under § 547, Stenn
poi nts out that pursuant to 8 547 the trustee or the debtor "my avoi d
any transfer of aninterest of the debtor in property” only if, in
addition to several other requirenents, the transfer was nade "for or

on account of an antecedent debt owed by the debtor before such




transfer was made."” 11 U. S. C. 8§ 547(b)(2) (1992) (enphasi s added); see
11 U.S. C. §522(h), (i) (1992). Stenn asserts that the paynent of the

noney to it was not on account of an antecedent debt of t he debtors,

but rather on account of an antecedent debt of C&R. Therefore, Stenn
argues t hat the debtors cannot avoi d the transfer of the $2, 125. 28
pursuant to 8 547. The debtors never addressed this contention.

Anotion for sunmary judgnment nmust be granted "if t he pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together withthe affidavits, if any, showthat there is no genuine
issue as toany material fact and that the noving partyisentitledto
ajudgnent as amtter of law" Fed. R Gvil P. 56(c); Fed. R Bankr.
P. 7056. When a notion for sunmary judgnment i s made, the "adverse
party may not rest uponthe mere all egati ons or deni al s of the adverse
party's pl eadi ng, but the adverse party's response, by affidavits or as
ot herwi se providedinthisrule, nust set forth specific facts show ng
that thereis agenuineissuefor trial." Fed. R Cv. P. 56(e); Fed.
R. Bankr. P. 7056. Sunmmary j udgnent rmay be ent er ed agai nst t he adver se
party if the adverse party does not so respond. 1d.

Stenn attached to its notion and its brief copies of nunmerous

docunents supporting its position and its version of the facts,?®

SAll of these docunents substantiate the facts set forth earlier
in this opinion. Although the debtors' attorney disputed some of
these facts at the hearing (e.g., the date of the sheriff's sale),

t he debtors provided no evidence, other than the evidence discussed
herein, contradicting the docunents filed by Stenn. Likew se, the
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i ncludi ng an affidavit by Lisa Troester who states that she was present
on Cct ober 15, 1991, when attorney Drewand attorney Vi ei ra spoke about
t he sheriff's sal e schedul ed for Cctober 18, 1991. Troester states
that the attorneys orally agreed that "Ciff Banks, president of C&R "
woul d bring a cashi er's check for $2, 125. 28 "representi ng paynent in
full of thejudgnent," toattorney Vieira'slawoffice by Cctober 17,
1991, "and in return the [s]heriff's [s]ale would be cancel ed.”
Troester asserts that there was "never any di scussi on bet ween John Drew
and M chelle Vieira regardi ng the funds bei ng a security deposit.
According to Stenn's brief, Troester is attorney Vieira's secretary.
The debt ors have not fil ed any supporting docunentation for their
position, except threeitens attached to their conplaint, and a copy of
a financial note and a check handed to t he Court at t he hearing onthe
notion.® One of theitens attached to the conpl aint was a copy of a
January 6, 1992, letter by attorney Drewto attorney Vieira in which
Drewindi cates that the parties' agreenent was t hat t he noney was to be
hel d as a security deposit pendi ng t he outcone of the case. The only

ot her rel evant docunent attached to the conpl ai nt was a copy of the

debtors did not object to these docunents.

6At the hearing, this Court indicated it would take the notion
under advi senent pending the subm ssion of briefs by both parties.
Stenn filed a brief on May 1, 1992. The debtors have failed to file
their brief which was due on or before May 11, 1992. The debtors
have never filed any witten response to the notion, although the
debtors' attorney appeared at the hearing and argued agai nst the
noti on.



debtors' Schedule Cfil ed on Decenber 2, 1991, which refl ects that they
clainmed a "[s]ecurity [d]eposit” in the amount of $2,100.00 with
Vieira' s lawfirmas exenpt property.’ The debtors have not fil ed any
affidavits supporting their argunents.

This Court finds that the docunents subm tted by the debtors, even
if adm ssible, areinsufficient, absent a supporting affidavit, to
rai se a genui ne i ssue of material fact. Astothe nmerits of debtors'
conpl ai nt under 8§ 542, the only rel evant i ssue rai sed was whet her t he
noney was a security deposit. The affidavit of Troester supports
Stenn's contention that the noney was not a security deposit.
Troest er, who was present when the attorneys reached t hei r agreenent,
specifically states that this was not part of the agreenent and t hat
t he noney represent ed paynent in full of the judgment i n exchange for
cancel l ation of the sheriff's sale. Mreover, Stenn's action of filing
a satisfaction of judgnent i n both Franklinand WIIianson countiesis
consistent with its argunent that the paynent was not a security
deposit, but rather paynent infull of thejudgnment. In addition, both

sati sfactions of judgnment were filed pronptly, 8thereby supporting

The third item attached to the conplaint was a copy of the
sati sfaction of judgnent filed by Stenn in Franklin County on
February 7, 1992 as well as the order by the Franklin County court
di sm ssing the case on the same date. This itemis uncontroverted
and irrelevant to the issues at hand.

8 n WIliamson County, the satisfaction of judgnent was fil ed
Cct ober 18, 1991, the day after paynent was nade, and the case was
di sm ssed on October 21, 1991. In Franklin County, the satisfaction



Stenn's argunent.

The debt ors presented only two pi eces of evi dence whi ch m ght be
saidtorefute Stenn's position. Oneis aletter debtors' attorney
sent to attorney Vieira al nost three nonths after the noney was paidto
St enn, and over one nonth after the debtors fil ed bankruptcy, in which
t he debtors' attorney characterized the paynent as a security deposit.
The second pi ece of evi dence was a copy of debtors' Schedule C, filed
approxi mately two nonths after the paynment was nmade, in which the
paynent i s described as a security deposit. Neither of these docunents
carries any wei ght because t he descri ption of the paynent as a security
deposit is nerely a concl usory statenent, unsupported by any specific
facts, made by the debtors' attorney. Moreover, theletter andthe
schedul e were not witten duringthetimethe agreenent or the paynent
took place and, therefore, both itenms lack reliability. Of
significanceisthe debtors' failuretosubmt an affidavit countering
t he factual allegations set forthin Troester's affidavit. Finally,
t he debt ors provi ded no evi dence what soever to counter Stenn's argunent
that their cause of action does not fulfill all the requirenents under
8§ 547.

For these reasons, the Court finds, pursuant the Rul e 56 of the

Federal Rules of Civil Procedure, that the debtors' evidence is

of judgnent was filed February 7, 1992, soon after the notion to
vacate the default judgnment was denied, and the suit was di sm ssed
t he sane date.



insufficient to raise a genuine issue of material fact precluding
sunmary judgnent. The Court finds that when t he noney was paidto
St enn on Cctober 17, 1991, it becane t he property of Stenn and t hus was
not property of the debtors when the debtors fil ed bankruptcy on
Decenber 2, 1991. Therefore, the noney i s not subject to turnover
under 8§ 542. In addition, the Court holds that the transfer of the
noney may not be avoi ded by t he debt ors pursuant to § 547 because t he
noney was not pai d on account of an antecedent debt of the debtors as
required by 8 547, but rat her on account of an antecedent debt of C&R

The Court need not det er mi ne whet her t he noney was property of the
debtors prior tothetinethe noney was paidto Stenn.® Even assum ng
t he noney was t he property of the debtors prior tothe transfer, it was
not property of the debtors after the exchange and t hus not property of
t he debtors' estate when the debtors fil ed bankruptcy. Consequently,
t he noney was not subject to turnover under 8542. Simlarly, evenif
t he noney was property of the debtors prior toits transfer to Stenn,
t he debt ors cannot avoi d the transfer under 8 547 because t he noney was
not paid on account of an antecedent debt of the debtors.

For these reasons, the notion to dism ss by Gray Hunter Stenn,
whi ch t he Court construes as a notion for summary judgnent, i s granted.

See written order entered this date.

Thus, the copy of the note and check, which were submtted by
the debtors and relate to this issue, are irrelevant.
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/s/ Kenneth J. Mevers

U. S. BANKRUPTCY JUDGE

ENTERED: June 25, 1992
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