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ADVERSARY NO.
87-0219

V.

M CHAEL P. BARBRE, MARY
ROSI NA BARBRE and G BSON D.
KARNES, Trustee,

N N N N N N N N N N N N N N

Def endant (' s).

VEMORANDUM AND ORDER

On March 16, 1987, a paternity judgnment was entered in state court
establ i shing that debtor, M chael Barbre, is the natural father of
plaintiff, Mariah Dawn Smith, a mnor child. OnJuly 14, 1987, after
heari ng evi dence on the i ssues of child support and attorney fees, the
state court entered judgnent requiring debtor to pay child support of
$635. 00 per nont h and orderi ng debtor to pay $10, 627. 00 for attorney
fees and costsincurredinthe paternity action. On Septenber 1, 1987,
the state court anended its judgrment to i nclude an award i nt he anount

of $9, 525. 00 as back child support accruing fromthe tinme the paternity



suit was commenced to the tinme of judgnent. Onthat sane date, debtor
filed his Chapter 7 bankruptcy petition in this Court.

Plaintiff, by her nother as next friend and guardi an, has
brought theinstant actionto determ ne di schargeability. Plaintiff
seeks a determ nation that the child support and attorney f ees awar ded
by the state court inthe paternity action are nondi schar geabl e under
8523(a)(5). See 11 U S C 8523(a)(5). Plaintiff additionally requests
t hat the Court order debtor to pay reasonabl e attorney fees and costs
incurred by her in this dischargeability action.

Debt or concedes that the child support obligations i nposed by t he
state court are nondi schargeabl e and that attorney fees directly
related to that support are |ikew se nondi schargeabl e. Debtor
mai nt ai ns, however, that attorney fees incurred in establishing
paternity onthe part of debtor--for exanple, fees relatingto bl ood
tests of debtor--are not in the nature of support and t hus are not
except ed fromdi schar ge under 8523(a)(5). Debtor, therefore, requests
that a portion of the $10,627.00 fee award attributable to the
establi shment of paternity "as wel | as any ot her i ssue not directly
bearing on child support" be di scharged. Debtor further opposes
plaintiff's request for attorney feesinthis dischargeability action.

Section 523(a)(5) provides an exceptionto di schargein a Chapter
7 proceeding for debts owed

toa...child of the debtor, for...support of



such...child, inconnectionw th a separation
agreenent, divorce decree or other order of a
court of record....
11 U. S. C. 8523(a)(5). Under this exception, donmestic obligations
awar ded by a state court in favor of achild are nondi schargeabl e if

they are "actually in the nature of" support. See 11 U.S.C

8§523(a)(5)(B); Harrell v. Sharp, 754 F. 2d 902 (11th Cir. 1985). An

award of attorney fees to allow litigation regardi ng support
obl i gati ons on an equal basis can be said to be in the nature of
support, and courts have found such attorney fees to be so connect ed
with the obligation of support as to be nondi schargeabl e under

8§523(a)(5). Inre Spong, 661 F.2d 6 (2nd Cir. 1981); see DuPhily v.

DuPhily, 52 B.R 971 (D. Del. 1985); Inre Heverly, 68 B.R 21 (Bankr.

M D. Fla. 1986). Section 523(a)(5), as amended July 1984, nakes cl ear
t hat support obligations i nposed by a court of recordinapaternity
action are nondi schargeabl e on the sane basis as those awarded i n

connection w th a divorce or di ssol ution proceedi ng. See Pub. L. No 98-

353, 454(b), 98 Stat. 333, 376 (1984); Mullally v. Carter, 67 B. R 535
(N.D. Ill. 1986).

Wi | e debt or here asserts that only a portion of the attorney fees
directlyrelatedtothe state court's award of child support shoul d be
hel d nondi schar geabl e, courts consi dering the issue of attorney feesin
bot h paternity and di vorce actions have fail ed to di stinguish between

fees incurred to establish the legal relation giving rise to the



obl i gati on of support and fees required to establish the amunt of

support itself. Seelnre Spong; Inre Cain, 29 B.R 591 (Bankr. N.D.

I nd. 1983). Rather, because an award of attorney fees i s based on the
relative financial needs and abilities of the parti es and because t he
support recipient, inthe absence of an award of attorney fees, would
have fewer funds to apply to necessary |iving expenses, the entire
award of attorney feesinan actionto establish asupport obligation
i s generally heldto be nondi schargeabl e i n bankruptcy as beinginthe

nat ure of support. But seelnre Skinner, 68 B.R 45 (Bankr. S.D. Kkl a

1986): court, rejectingcontrary authority, heldthat attorney feesin
di vorce acti on were di schargeabl e because 8523(a)(5) contains no
explicit exception for attorney fees.

Specifically, inthe context of paternity actions, the courtsin

Inre Cain andlnre Valls, 79 B.R 270 (Bankr. WD. La. 1987), held

t hat attorney fees and expenses relating to blood tests to establish
paternity of the debtor were thensel ves nondi schar geabl e support

obligations. TheCain andValls courts reasoned that thereferencein

subsection (B) toobligations "inthe nature of" support indicated that
8523(a)(5) was to be gi ven a broad rat her than a narrowreadi ng. See

alsolnre Balthazor, 36 B.R 656 (Bankr. E.D. Ws. 1984). Since a

paternity suit istheonly legally recognized neans of establishingthe
rel ati onshi p bet ween fat her and child to obtai n support for the child,

the Cain court found that fees for such a suit should be



nondi schargeabl e. This Court finds the reasoning of theCain and Valls

cases persuasive and rej ects the approach of Inre Skinner, relied upon

by debtor, inwhichthe statute was read strictly to di scharge attorney
fees incurred in a divorce proceeding. Accordingly, debtor's
obligationfor attorney fees of $10,627. 00 awarded i nthe state court
paternity action is nondi schargeable in this bankruptcy proceeding.

Plaintiff additionally requests that this Court determ ne and
award reasonabl e attorney fees and costs incurred by her inthis
di schargeabi l ity proceeding. Plaintiff observesthat the state statute
governing paternity actions provides for an award of fees and costs to
be paid by the parties as the court directs. Seelll.Rev. Stat., ch.
40, par. 2517. Plaintiff maintains that since she has been conpel | ed
tolitigate the i ssue of debtor's support obligationin a federal
forum this Court shoul d apply substantive state | awand award att or ney
fees as ancillary to the underlying debt for support.

Pl aintiff bases her argunment on two cases, Inre Scannell, 60 B.R

562 (Bankr. WD. Ws. 1986), andlnre Teter, 14 B. R 434 (Bankr. N.D.
Tex. 1981), in which attorney fees were awarded in bankruptcy
proceedi ngs brought to determ ne dischargeability of support
obligations. TheTeter court, without citation of authority, decl ared
that theliability for attorney fees was created by state | awand "t hat
state | awshoul d control ." Teter, 14 B.R at 437. The court held that

since attorney fees were permtted under state statute, such fees



"shoul d be established by this Court in a non-dischargeability
context." 1d.

The court inScannell ruledsimlarly that the policy enbodiedin
state statutein favor of awarding attorney fees in actions affecting
the fam |y shoul d be i ncorporated into federal litigationregarding
di schargeability. The court acknow edged that thereis no provisionin
federal lawfor an award of attorney fees in 8523 actions, with the
exception of 8523(d) applicable to consuner debts. The Scannell court,
however, invoked the rule in diversity cases that

so | ong as no federal | awexpressly prohibits

fees, astatelawcreating aright to attorney

fees, whichreflects a substantial state policy,

shoul d be foll owed.
Scannell, 60 B. R 567 (citationomtted). The basis of thisrulein
di versity cases, the court noted, was that a party's right to attorney
f ees under state statute woul dotherw se be destroyed by renoval of the
cause to the federal courts.

Anal ogi zing to a diversity action, theScannel |l court stated that
"t he sanme reasoni ng applies in bankruptcy sincethe party seekingto
enforce the state right [to support or mai ntenance] usual ly has no
practical alternative but tolitigateinthe federal forum"™ Id. The
court held, therefore, that

t he establ i shed state policy favoring attorney's
feesin"actions affectingthe famly," andthe

presence of significant rel ated questions of
statelawinthelitigationjustifies an award of



attorney's fees. Such an award i s proper since
no federal lawor rule purportstoaffirmtively
proscribe the award.

Id. (citation omtted).

The reasoni ng of the Scannell and Teter courts, whileinitially

conpel I'i ng, does not withstand critical analysis. Unlike astate court
action that has beenrenoved to federal court as a diversity case, a
di schargeability action is uniquely a bankruptcy matter and is

det erm ned by federal and not statelaw. Seelnre WIllians, 703 F. 2d

1055 (8th Gr. 1983); Nullenv. Lawsen, 123 I11. App. 3d 202, 462 N. E.

2d 738 (1984). Thus, therationalethat failureto award attorney fees
inadischargeability acti on woul d deprive plaintiffs of theright they
woul d ot herw se have to an award of attorney fees under state statute
is not applicable in an action to determ ne dischargeability in
bankruptcy court. Rather, plaintiffs seeking nondi schargeability of an
awar d of support and attorney fees i n a bankruptcy proceedi ngw ||l have
had an opportunity to obtain an award of attorney fees under state | aw
and may, additionally, be awarded attorney fees in state court
proceedi ngs to enforce t he judgnent of support ( seelll.Rev.Stat., ch.
40, para. 2515). The Court finds, therefore, that theScannell court's
anal ogy between a di schargeability action and a di versity actionis
m spl aced and does not justify an award of attorney fees in this
di schargeability proceeding.

G her courts consideringthe issue of whether attorney fees shoul d



be awarded in dischargeability proceedings involving support

obl i gati ons have ruled, contrary to Scannell and Teter, that the

bankruptcy court has no authority to award such fees. See Matter of

Myers, 61 B. R 891 (Bankr. N.D. Ga. 1986); Inre Gedeon, 31 B. R 942

(Bankr. D. Colo. 1983). In Matter of Myers, the court expressly

repudi ated an earlier rulingthat the bankruptcy court coul d award
reasonable fees and costs relating to a determ nation of
nondi schargeability and hel d t hat no attorney fees coul d be awar ded
under 8523(a)(5). Inadditiontothelack of statutory authority for
such an award, the Myers court noted that bankruptcy courts have no
rol e in assessi ng the anount of support in adonmestic rel ations case.

See Harrell v. Sharp, 754 F.2d 902 (11th Cir. 1985). The court

conti nued:

If this Court were to nake a nondi schar geabl e

award of attorney's fees pursuant to section

523(a)(5), the Court would be intruding in an

area i n whi ch Congress cl early had not i ntended

the Court to del ve.

ers, 61 B.R at 896. The Myers court concluded, therefore, that

Congr ess i ntended each party to bear his or her own costs of litigation
under 8523, except in cases under 8523(d) where an award of attorney
fees is expressly all owed. The court added that alitigant finding
t hat nore support was needed because of costs arising out of a

di schargeability proceedi ng coul d al ways seek a nodi fi cati on of the

support award in state court.



This Court finds simlarly that an award of attorney fees under
state statuteis uniquelyrelatedto state court support determ nations
and should be established in state court donestic relations
proceedi ngs. Such fees are a part of the support obligation awar ded by
the state court after a consideration of the parties' relative
financial circunstances. This Court has no authority to award support
and shoul d not do so indirectly by awardi ng attorney fees pursuant to
state statute.

The Court notes further that it isthe purpose of 8523 actionto
determ ne the di schargeability of pre-petition debts. Attorney fees
i ncurred inthe bankruptcy proceedi ng are post-petition debts and not

properly amatter for considerationin adischargeability action. The

plaintiff inlnre Lathouwers, 54 B.R 205 (Bankr. D. Col o. 1985),
requested attorney fees in adischargeability proceedi ng, argui ng t hat
such fees wereincurredinanattenpt toenforce state court orders and
shoul d be treated as support just as attorney fees awarded inthe state

acti on. The Lat houwers court observed:

The ot her fees, however, were pre-petition debts
and t hus were treat ed as support inthe context
of the di schargeability proceeding. The Court is
not under a simlar constraint for post-petition
debts nor is the bankruptcy court requiredto
t ake i nto account the sane factors a state court
does i n awardi ng attorneys' fees in a dissolution
pr oceedi ng.

Lat houwers, 54 B.R at 207. The court found that the "fees i ncurred by



the plaintiff inthe bankruptcy court are clearly distingui shable from
those incurredinthe state donestic rel ations proceedi ngs" (1d.) and
ruled that no award of attorneys fees woul d be made.

This Court agrees with the reasoni ng of Lat houwers and t hose

courts finding no basis for an award of attorneys fees in a
di schargeability proceedi ng and, accordingly, denies plaintiff's
request for attorney fees in the instant action.*

| T1S ORDERED t hat t he support obligations and attorney fees
awar ded by the state court inthe paternity acti on agai nst debtors are
found to be NONDI SCHARGEABLE in this bankruptcy proceeding.

| T1S FURTHER ORDERED t hat plaintiff's request for attorney fees

in the instant dischargeability action is DEN ED.

[ s/ Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Oct ober 24, 1988

* The Court takes no position, nor is this order intended to be
di spositive, onthe issue of whet her an award of attorney's fees for
pur sui ng the di schargeability issueinthis Court woul d be al |l owabl e in
the state court under IIll.Rev.Stat., ch. 40, 2515, 2517.
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