I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 11
JOHN R. BAUER and )
JO BETH BAUER, )
) No. BK 85-30045
Debtor(s). )
ORDER

This matter is before the Court on a Mdtion for Accrediting (sic)
Attorney Fees to Debt fil ed by debt ors John Edwar d Bauer and Jo Bet h
Bauer ("debtors"). Debtors allege that paynents t hey nade under their
Chapt er 11 Pl an of Reorgani zation to the Production Credit Associ ation
("PCA") are not beingcreditedinfull towards reducing their debt to
PCA. Instead, PCAis allegedly applying aportion of each of debtors'
paynments towards its attorney's fees.

After review ng an affidavit subm tted by Bruce Burkey, PCA' s
former attorney, which shows his billing of PCAin connectionwth
debtors' case, the Court ordered PCAtofile a brief explainingthe
basis for its position that it was entitled to attorney's fees.
Debtors were also given leave to file a brief in response.

Inits brief, PCAargues that it has nmet the prerequisites for the
recovery of its attorney's fees under 8506(b) of the Bankruptcy Code.
These prerequisites are: (1) the claimis an all owed oversecured

claim (2) the fees are provided for inthe agreenent; and (3) the fees

are reasonable. 1n re Salazar, 82 B.R 538, 540 (9th Cir. BAP 1987).




| n response, debtors argue that PCA' s deduction of attorney's fees
fromthe paynments under the Plan was unl awful because it was
done without prior approval of the Bankruptcy Court.
Section 506(b) provides that;
[t]o the extent an al | owed secured cl ai mi s
secured by property the val ue of which, ...
is greater than the anount of such claim
t here shal | be all owed to t he hol der of such
claim interest on such claim and any
reasonabl e f ees, costs, or charges provi ded
under t he agreenent under whi ch such cl ai m
ar ose.
The | egi sl ative history of 8506(b) nmakes it clear that it appliesto
the recovery of attorney's fees by an oversecured credi tor when t he

fees are provided for inthe agreenent under whichthe creditor's claim

arose and when t he fees are reasonable. See, Inre Sal azar, supra,

citing, Inre Carey, 8 B.R 1000, 1004 (Bankr. S.D. Cal. 1981); Matter

of Kennedy Mortgage Corp., 23 B. R 466, 469 (Bankr. D. N.J. 1982).

Section 506(b) represents an exceptionto the "Anerican Rul e" which
requires each party to bear its own attorney's fees. In re B&W

Managenent, Inc., 63 B.R 395, 401 (Bankr. D.Dist. Colunbia 1986).

Debt ors have not cited, nor has the Court been able to | ocate, any
authority to support their clai mthat PCA acted unl awful Iy i n deducti ng
its attorney fees wi thout first requesting perm ssion of the Court to
do so. Neverthel ess, the |l anguage of 8506(b) appears to require that

requests for attorney's fees be submttedtothe Court at sone poi nt



for a determ nation of whether they are "reasonable.” See, e.q.,

Matter of 268 Ltd., 789 F.2d 674, 676 (9th Cir. 1986); I nre Stanwood

Devries, Inc., 72 B.R 140, 142 (Bankr. D. N.J. 1987).

In the present case, PCA does not dispute the fact that it
negl ected to submt its fees to the Court for a reasonabl eness
determ nation. However, it shoul d be noted that debtors have al so been
negl i gent because PCA has been deducting attorney's fees for several
years wi thout any conpl aint being registered by debtors until now.

G ven the apparent | ack of any firmrequirenent that fee requests
under 8506(b) be submtted to the Court for a reasonabl eness
determ nation prior tothe deducti on of fees frompaynments nade under
a pl an of reorgani zati on, and al so gi ven debtors' delay inraisingthis
i ssue, the Court will not unilaterally deny PCAits fees. However, the
Court will review PCA's fee request to see if it neets the
prerequisites for recovery of attorney's fees under 8506(b).

The first of the three prerequisites under 8506(b), that the claim
is an all owed, oversecured claim appears to have been net inthis
case. PCA s proof of clai mwas not objected to by debtors and is,
therefore, primafacievalid. Bankruptcy Rul e 3001(f). Additionally,
debt ors noted i n paragraph 3.2 of their Fourth Amended Pl an that PCAi s
over secur ed and debt ors have not objected to PCA s al |l egation that the
val ue of the collateral far exceeds the ampunt owed it by debtors.

The second prerequisite under 8506(b) is that the fees are



provi ded for inthe agreenent. The prom ssory note between PCA and t he
debtors (as best as can be made out fromthe copy supplied to the
Court) contains the foll owi ng provisions concerning attorney's fees:

Inthe event this Noteis placedinthe hands of
an attorney for collection, or suit is brought,
on the same or any portion thereof, or if
col | ected by court proceedi ngs, the undersi gned,
jointly and severally, further agree to pay
reasonabl e attorney' s fees, reasonabl e expenses
incurred by the holder... its attorneys in
coll ection and costs of collection.

The undersigned parties hereby irrevocably
aut hori ze and enpower any attorney of any court
of record to appear for them or any of themin
any court any time after this Note shall becane
due and payabl e, intermtine or vacation, andto
conf ess judgnment hereon, in favor of the hol der,
agai nst any or all the undersigned for such
anount as may appear to be unpai d hereon, with
attorney's fees and expenses of col |l ection as
af oresai d, and to waive and rel ease errors in
such proceeding, and to consent to i medi ate
execution upon such judgnment.

PCA has never stated exactly how nmuch in attorney's fees it
believesit isentitledto. However, the affidavit subm tted by Bruce
Bur key shows that he billed PCAatotal of $8,195.52 in attorney's fees
and costs.

Attached tothe affidavit are three exhibits, each of whichis an
item zed stat enent showi ng t he servi ces rendered by Burkey for PCAin
cases involving the debtors. Exhibits "A" and "C' are statenents for
Burkey' s representation of PCAin state court forecl osure actions

br ought by two di fferent banks i n whi ch PCA was naned as a def endant.



The t ot al anobunt char ged by Burkey for his fees and costs inthe two
actions was $2, 802. 80.

The prom ssory note i ndicates that the debtors are liable for fees
relating to the collection of the anounts due PCA under the note.
However, it does not appear fromBurkey's affidavit or the statenents
that the charges listedinexhibits"A" and "C' had anythingtodowth
col l ection actions by PCA agai nst the debtors.

I f there are any anbiguities inthe prom ssory note provisions
regardi ng attorney's fees t hey nust be construed agai nst PCA as t he

drafter of the note. Matter of Kennedy Mrtgage Co., supra, 23 B.R at

473. Al t hough PCA may have i ntended to nake all its feesrelatedto
debtor's case recoverabl e, suchintent is not clearly statedinthe
prom ssory note and t he note nust be i nterpreted agai nst PCAinthis
regard. 1d. Thus, only attorney's fees whi ch were gener at ed because
of collectionefforts agai nst the debtors are recoverabl e under the
agreenment between PCA and the debtors. Since $2,802.80 in fees
i nvol ved activities other than collection efforts agai nst the debtors,
the Court finds that these fees are not recoverabl e under 8506(Db).
The remai ni ng $5,392.72 in requested fees are for Burkey's
representation of PCAin debtors' bankruptcy case and are sufficiently
related to "collection" so as to be included in the parties' fee
agreenent. However, to qualify under 8506(b) the remai ni ng f ee nust

al so be reasonabl e.



| n det er m ni ng whet her the fees request ed are reasonabl e under
8506(b), the foll ow ng factors shoul d be considered: (1) tinme and
| abor required; (2) novelty and difficulty of questions; (3) skill
requi site to performlegal services; (4) preclusion of other enpl oynent
by acceptance of the case; (5) custonary fee; (6) whether the fee
sought is fixed or contingent; (7) timelimtations; and (8) anount

i nvol ved and results achi eved. Matter of Cal zaretta, 35 B. R 92, 94

(Bankr. N.D. Ill. 1983). See also, Inre Wnder Corp. of Anerica, 72

B.R 580, 588-9 (Bankr. D. Conn. 1987).

The Court, having revi ewed t he requested attorney's fees generated
inconnectionw ththe representati on of PCAin debtors' bankruptcy
case, finds that they are reasonabl e wit hin the neani ng of 8506(b).
Therefore, the Court will all owPCAto deduct $5,392.72in attorney's
fees fromthe paynents made under debtors' Plan of Reorganizati

Accordingly, I T1S ORDEREDt hat PCA' s f ees and expenses i nthe
amount of $5,392.72 are ALLONED. To t he extent that PCA has deduct ed
fees fromdebtors' paynents in excess of that all owed, those anounts

shall be credited towards the debt owed to PCA by the debtors.

[ s/ Kenneth J. Meyvers
U. S. BANKRUPTCY JUDGE

ENTERED: May 26. 1988

on.



