I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

)
) Under Chapter 7
FENTON BEABOUT, aka/ dba )
farm ng, and LI NDA M BEABOUT) No. BK 89-40534
Debt or (s),
DONALD HOAGLAND, Tr ust ee,
Plaintiff,

ADVERSARY NO.
89- 0151

V.

)

)

)

)

)

)

)

|
FENTON BEABOUT, LI NDA M )
BEABOUT; THE BANK OF CASEY; )
THE FARM CREDI T BANK OF ST. )
LOUI' S, successor to the )
Federal Land Bank of St. )
Loui s; and UNI TED STATES OF )
AMERI CA, acting through )
Farmers Hone Adm nistration, )
)

)

Def endant s.

VEMORANDUM AND ORDER

Fol | ow ng sal e of the debtors' real estate, thetrusteefileda
motionto marshall liens inwhichhe allegedthat the Bank of Casey was
not entitled to any proceeds fromthe sal e of a one-acre tract and
nmobi | e honme t hat had becone attached to the real estate. The trustee
proposed to pay t he proceeds fromthe sale of thistract tothe Farm
Credit Bank of St. Louis, which held a nortgage on the real estate.
The Bank of Casey opposes the trustee's notion, allegingthat it
has a security interest in the nobile hone that was perfected by

notation onthe vehicle s certificateof titleprior tothetinethe



nobi | e home becane attached to the real estate. The Bank of Casey
contends that its interest is superior to that of the Farm
Credit Bank as nortgagee and requests the Court to determ ne the
priority of the parties as to the value of the nobile hone.

The facts are undi sputed. In 1979, the FarmCredit Bank obt ai ned
a nortgage onthereal estate in question. |In 1983, the Bank of Casey
fi nanced t he purchase of a nobil e hone by t he debtors and perfectedits
i enonthe nobile honme by havingthe lienrecorded on acertificate of
titleissuedbythelllinois Secretary of State. The debtors pl aced
t he nobi | e hone on their property and, subsequently, erected a concrete
foundati on, put in sidewal ks, built a deck, and attached a garage to
t he nmobil e hone.

At hearing, both sides agreed that the nobil e hone had becone
permanent|ly attached tothe real estate soas to becone a "fixture."
Counsel for the Bank of Casey concurred with the representation of the
trustee's counsel that, "at this point, thereis noway to separate the
mobi | e honme fromthe real estate; it's all one... [the nobile hone] is
sinply real estate now. " Counsel further asserted that the nobil e hone
coul d not be val ued separately fromthe | and. The trustee's noti on
stated t he val ue of Tract 3, on which t he nobil e hone was | ocat ed, as
$18, 000, and neither the trustee nor the Bank of Casey has set forth
any basis for valuing the nobile hone apart fromthe | and.

The Bank of Casey argues that, since it properly perfectedits



security interest inthe nobile hone at thetime the nobile hone was
personal property,lits securityinterest remained effective oncethe
nobi | e hone becanme attached to the real estate as a fixture. The
trustee mai ntai ns, however, that once the nobil e hone ceased to be
personal property and becanme a fixture, the provisions governing
perfection of security interestsinfixtures becane applicable and the
Bank of Casey was requiredto make a fixture filing under section 9-313
of the UniformComrercial Code (Code) (Ill.Rev. Stat., ch. 26, par. 9-
313) inorder toattainpriority over the FarmCredit Bank as nort gagee
of the real estate.
Section 9-313 provides in relevant part:

(4) Aperfectedsecurityinterest infixtures
has priority over the conflictinginterest of an
encunbrancer or owner of the real estate where

(a) the securityinterest is a
pur chase noney security interest,
t he i nterest of the encunbrancer
or owner ari ses before the goods
become fixtures, the security
interest is perfected by a
fixturefiling beforethe goods
becone fixtures or within 10 days
thereafter, and t he debt or has an
interest of record in the real
estate or i s in possessionof the
real estate[.]

lUnder Illinois law, perfection of a security interest in a
not or vehicle, including a notor home, is acconplished by recording a
lien on the certificate of title in accordance with the provisions of
the Illinois Vehicle Code. IIl.Rev.Stat., ch. 26, par. 9-302(3)(b)
and (4); Ill.Rev.Stat., ch. 95 1/2, par. 3-202(b).
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(7) In cases not wthin the preceding
subsections, asecurityinterest infixturesis
subordinate to the conflicting interest of an
encunbr ancer or owner of therelated real estate
who is not the debtor.

I1l.Rev.Stat., ch. 26, pars. 9-313(4)(a), 9-313(7) enphasis
added). A "fixture filing" is defined under section 9-313 as
thefilinginthe office where anortgage onthe
real estate would be filed or recorded of a
fi nanci ng st atement coveri ng goods whi ch are or
are to becone fixtures and conformng to the
requi renents of subsection 5 of Section 9-402[.]

Il1l.Rev.Stat., ch. 26, par. 9-313(1)(b).

The Court notes prelimnarily that the parties agree that the
debt ors' nobil e hone has becone so attachedtothereal estate asto
constitute afixture, andthereis no questionof fact inthis regard.
Under section 9-313(1)(a), goods are "fixtures"” when t hey becone so
related to particular real estate that aninterest inthemarises under
real estate law. |Ill.Rev. Stat., ch. 26, par. 9-313(1)(a). As a
fixture, the nobil e hone, whi ch woul d ot herw se be personal property,

has t aken on t he nature of real property and i s subject to encunbrances

on the real estate to which it is affixed. See First Wsconsin

Nati onal Bank v. Federal Land Bank, 849 F.2d 284 (7th Cir. 1988)
(applying Wsconsinlaw); 19 111. L. &Prac. Fixtures, section 8, at

474 (1956). |Indeed, section 9-313 expressly provi des that the Code



"does not prevent creation of an
encunbr ance upon fi xtures pursuant toreal estatelaw. Il1l.Rev. Stat.,

ch. 26, par. 9-313(3). See also George v. Commercial Credit Corp., 440

F.2d 551 (7th Cir. 1971).

By its ternms, section 9-313(4)(a) applies to the present case
involving a conflict between the Bank of Casey's purchase noney
security interest inpersonalty that has becone a fi xture and the Farm
Credit Bank's prior nortgage onthe real estatetowhichthe fixtureis
attached. Under section 9-313(4)(a), the Bank of Casey was requiredto
make a fixturefiling of its securityinterest inthe nobile homein
order to prevail over the conflictinginterest of the FarmCredit Bank
as nortgagee. The Bank of Casey, as hol der of a purchase noney
security interest, could have made suchafilinginthereal estate
records before the nobil e home becanme a fixture or within 10 days
thereafter. Whilethe Bank of Casey properly perfectedits security
interest in the nobile honme as personal property, section 9-313
i ndi cat es that an ot herw se perfected security interest inpersonalty
is ineffective against real estate encunbrances once the secured

property changesintorealty by becomng afixture. Seelnre Valley

Li quors, Inc., 103 B.R 961 (Bankr. N.D. IIl. 1989).

The Bank of Casey argues that perfectionof its security interest
inthe mobil e home as personal property was sufficient to give it

priority over the FarmCredit Bank's nortgage even after the nobile



honme becane attachedtothereal estate as afi xture. The Bank cites

Rock | sl and Bank v. Anderson, 178 Il . App. 3d 1068, 534 N. E. 2d 200

(1989), as authority for its positionthat it was not necessary to nmake
asecondfilinginthereal estaterecords to maintain perfection of
its security interest.

Rock | sl and Bank v. Ander son appears to be the only deci si on of an

I11inois state court dealingwi ththe applicationof section9-313in

afactual situationsimlar totheinstant case. |InRock |sland, First

Federal Savi ngs and Loan sold a nobile home to the Andersons and
perfected its purchase noney security interest by filing with the
Secretary of State and obtainingalienonthe vehicle' s certificate of
title. The nobile home was placed on | eased ground, where the
Ander sons set it on a cinder bl ock foundati on, added a room and bui |t
an attached garage. Subsequently, the Andersons executed a trust deed
al ong wi t h an assi gnnent of the | easehol d i nterest where the nobile
home was situated to secure aloan fromthe Rock I sl and Bank. Upon
default, the Bank sued to forecloseits trust deed. Thetrial court
found that the Bank's lieninthe nobil e honme was superior tothat of
Fi r st Federal because First Federal had failedto nake afixture filing
as requi red under section 9-313 once t he nobi | e hone becane attached to
the real estate.

On appeal, a divided court determ ned that a second filing was not

necessary to perfect First Federal's interest inthe nobile honme after



it was attached to the real estate. The majority stated that the
statuterelied onby thetrial court (section 9-313) "pertainsonlyto
persons who seek to obtain asecurity interest inachattel which has

not as yet been perfected."” Rock Island, 534 N.E. 2d at 201. The

court concl uded t hat once First Federal had perfectedits interest

accordingtothe statute applicable to the nobile home as personal

property, its security interest was "perfect” as definedin Black's | aw
dictionary, or "finished, conplete, and enforceable,” so that no
further filing was required. 1d. at 202.

The di ssenting justice in Rock Island pointed out that the

majority positionwas indirect conflict with section 9-313 of the Code
as adoptedinlllinois. The di ssent observed that whil e the Code does
not define "perfection” as such, it doesrequirefixturefilingfor
goods whi ch are to becone fixturesif the secured party isto nmaintain
priority over conflictinginterests of an encunbrancer or owner of real
estate. The dissent continued:

The Code clearly contenplates changes in
col l ateral and provides a sinple solution for
perfecting asecurityinterest inanobile hone
that t he secured party contenpl ates will becone
affixedtoland. The wary | ender i s advisedto
prefileits financing statenment or nortgagein
t he county where the hone is to becone affi xed
and this "fixture filing" will protect the
secured party's priority status as agai nst
subsequent encunbrancers of the real estate.
[Citation.]

Rock |Island, 534 N.E. 2d at 203.



The Court agrees with the dissent inRock Islandthat the majority

deci si on contravenes t he pl ai n | anguage of section 9313, which requires
that a security interest infixtures be perfected by afixturefiling
inthereal estaterecordsinorder toobtainpriority over conflicting
real estateinterests. Wiilethe nmajority di sm sses section 9-313 as
havi ng no applicati on when a security i nterest has been perfectedin
personal property prior toits becomng afixture, thisis precisely
t he situation that section 9-313 addresses. Section 9-313 nakes cl ear
that a perfected security interest in personal propertyis nolonger
effective once the property is changedintorealty. If this were not
so, section 9-313 woul d have no statutory purpose. Under section 9-
313, priority of a personal property security interest is|ost unless
the secured party records its interest against the real estate by
making a fixturefiling. Thus, inorder toinsureitspriorityasto
goods that are to becone fixtures, the prudent [ ender will nmake a
doubl e filing under both the provi sions applicabl e to personal property
and t he provi sions governing fixtures. Seelllinois Code Comment,
I1l.Ann. Stat., ch. 26, par. 9-313, at 236 (Smth-Hurd 1974); Inre

Vall ey Liqguors.

The Bank of Casey makes a further argunment based on policy,
asserting that sincethe nobil e hone was personalty at thetinmethe
Bank perfectedits interest, it should not be requiredto "keep watch”

over the collateral inorder tonmake afixturefiling oncethe nobile



honme becanme attached to the real estate. The Bank assertsthat it is
unreasonable to require a lender to continuously monitor the
wher eabout s of a nobile home inwhichit has a purchase noney security
i nterest and that the burden should instead be on the real estate
| ender to make i nqui ry about a structure | ocated on the |l and. See Rock

| sl and Bank v. Anderson; Benefici al Finance Co. v. Schroeder, 12 Kan.

App. 2d 150, 737 P.2d 52 (1987).

Whi | e t he Bank' s argunent i s conpel ling, the expl anatory coments
to section 9-313 denonstrate that its drafters considered such
obj ections and that the fixture filingrequirenents of section 9-313
reflect alegislative policy decisionthat interests affectingreal
estate be recorded in the real estate records to afford notice to
parties dealingwith the real estate. Under a previ ous version of
section 9-313 (1962 Code), purchase noney secured parties were accorded
priority over persons who clained aninterest inthereal estateif

their security interest attached prior tothe tine the goods becane

affixedtothe real estate. Ill.Rev.Stat., ch. 26, par. 9-313(2)
(1971) ; see lllinois Code Corment, supra, at 235. The purchase noney

| ender thus had priority over real estate interests even though no
financing statenment was ever fil ed.

In 1972, section 9-313 was revised to require a purchase noney
secured party to make a fixture filing before or within the 10-day

grace periodtoattainpriority over previously recorded real estate



interests. This change was nade to afford notice to real estate owners
and encunbrancers of purchase noney secured interestsin personalty
t hat had becone attached to the real estate as fi xtures. The authors
of thelllinois Code Comment to section 9-313 expressed t he pur pose of
this revision as follows:

Under [the revised] paragraph a prior

encunmbrancer or owner can, by a search of the

real estate records, di scover any purchase noney

secured party with priority over hisinterest.

| f his search di scl oses no such secured party, he

may rely upon fi xtures added after his interest

arose, as additional security either to make

further advances under his nortgage or torefrain

fromforecl osure onthe strength of the existence

of such additional security.
IIlinois Code Comrent, supra, at 236.°2

Despite the seem ng i nequity of allowi ngthe real estate | ender

here to prevail over the Bank of Casey's purchase noney security
interest inthe nobile home, the statute is clear that the Bank was

requiredto perfect itsinterest by noticeinthereal estate records

or be subordinated to prior encunmbrances on the | and. The Court

The 1972 anmendnent to section 9-313 was enacted at the urging
of menbers of the real estate bar which found the 1962 version to be
extreme. They apparently had not fully appreciated the inpact of the
fixture provisions on real estate financing and real estate titles
because of the commonly-held assunption that Article 9 was concerned
only with chattel security matters. The 1972 revision was designed
to bring section 9-313 nore in line with pre-Code practice in states
where the word "fixture" was understood to nean that a former chattel
had beconme real estate for all purposes and that any chattel rights
therein were lost. See R Anderson, Uniform Commercial Code, section
9-313:2, at 316 (3d ed. 1985) (official explanation of the 1972
Amendnent) .
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cannot, under the guise of equity, grant relief in conflict with
statutory directives. If the statuteis unreasonable as appliedtothe
fi nanci ng of nobi |l e homes because of their "nobile" nature and t he
difficulty of making afixturefilinginthe proper county, the subject
shoul d nore appropriately be dealt with by |egislative action.

As set out previously, the parties here presented no factual issue
as t o whet her t he nobi | e hone i n questi on had becone a "fi xture" under
Il1inois|law The Bank of Casey, whil e concedi ng t hat t he nobil e hone
had becore a fi xture, argued t hat t he provi si ons governi ng perfection
of security interestsinfixtures should not apply. As stated, the
Court finds that the fixturefiling provisions of section 9-313 are
applicable andthat, by failingto perfect itsinterest inthe nobile
home by a fixture filing, the Bank of Casey's purchase noney security
i nt erest has becone subordinated to the conflictinginterest of the
FarmCredit Bank under section 9-313(7). Ill.Rev. Stat., ch. 26, par.
9-313(7).

The Court, accordi ngly, OVERRULES t he Bank of Casey's obj ection
and orders that the proceeds fromthe sal e of Tract 3 be paidtothe
FarmCredit Bank as proposedinthetrustee' s notionto marshall |iens.

I T 1S SO ORDERED

[ s/ Kenneth J. Meyvers
U. S. BANKRUPTCY JUDGE
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ENTERED

March 6,

1990

12



