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OPI NI ON

The debtor's ex-wi fe brought this adversary proceeding to
determ ne the status of obligations arising out of a judgnent of
di ssolutionof the parties' marriage and to determ ne her rightsin
property awarded i n that judgnent. Both parties have filed notions for
sunmary judgnment, and there is no dispute as to the facts.

On July 24, 1991, the Circuit Court of Randol ph County, Illinois,
entered a judgnent dissolvingthe marriage of plaintiff, Julia Wsely,
and debtor, Tinothy Beattie. The court ordered that the debtor pay
medi cal and hospital expenses of the parties' mnor child and the
wife's attorney feesincurredinaproceedingto holdthe debtor in

contenpt for failureto obtain healthinsurance for thechild. The



court further orderedthat the plaintiff be awarded "forty percent
(409 of the net received by the [debtor] after July 12, 1991, fromhis

pendi ng wor ker' s conpensati on action,” with the debtor bei ng awar ded
Ssi xty percent. The court directed the debtor,

"upon recei pt of the check settlingthe nmatter, totake the check to
[the debtor's attorney] whois thenrequiredto placethe checkinhis
t rust account and rmake appropri ate di sbursenentstothe plaintiff and
an accounting as to how the net amount is determ ned."”

Prior tofiling his bankruptcy petition on August 16, 1991, the
debtor received his worker's conpensation award but failed to
deliver forty percent of the awardto the plaintiff as ordered by the
state court.! In his bankruptcy schedul es, the debtor clainmedthe
entire amount of the worker's conpensati on proceeds as exenpt property
and listed the plaintiff as an unsecured creditor regarding the
obligations inposed by the judgnment of dissol ution.

The plaintiff filedthis action seeking adeterm nation that the
debtor' s obligations to pay nedi cal and hospi tal expenses and att orney
fees fromt he cont enpt proceedi ng constitute nondi schargeabl e debts

under 11 U.S.C. 8§ 523(a)(5) as being in the nature of alinony,

mai nt enance or support. The plaintiff further seeks a decl arati on t hat

The date on which the debtor received his worker's conpensation
award is not specified in the pleadings. However, the debtor admts
paragraph 7 of the plaintiff's amended conpl ai nt, which alleges that
the debtor received the award prior to his Chapter 7 filing.
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t he worker's conpensati on proceeds awarded her by the state court
becanme her separate property upon entry of the di ssol uti onjudgnent.
She asserts that these proceeds, as her property, did not becone part
of the debtor's estate and that the debtor's obligationtoturn over
t he anount of her award was not a "debt" subject to discharge in
bankr uptcy.

l.

At issueis whether theplaintiff'sentitlenent toforty percent
of the worker's conpensati on proceeds constitutes a debt inthe nature
of a property divisionor whether it represents a property interest
t hat was di stributed by the state court judgment. An indebtedness in
a decree of dissolutionthat nmerely effects the divisionof propertyis

di schargeabl e i n bankruptcy. Matter of Goil, 680 F. 2d 1170, 1171 (7th

Cir. 1982); Inre Slingerland, 87 B.R 981, 984 (Bankr. S.D. II1.

1988). Inthe present case, the debtor argues that the di ssol ution
j udgnment created such a debt or obligation by requiringthat he pay a
portion of his worker's conpensation proceeds to the plaintiff.

The debt or' s argunment nust fail because he incorrectly presunes
t hat the entire anount of the worker's conpensati on proceeds renai ned
hi s property despite the state court judgnent awardi ng forty percent of
t he proceeds to his wife. The dissolution judgnent, by its terns,
awarded the plaintiff a specific portion of the proceeds and t hus

vested the plaintiff wiwth a property interest inthese proceeds. The



j udgnment , awar di ng si xty percent of the proceeds to the debtor, further
di vested the debtor of his interest inthe proceeds awarded to his
wi fe. Section 541 provides that a debtor's bankruptcy estate
is conprisedof "all | egal or equitable interests of the debtor in
property as of the coormencenent of the case.” 11 U.S.C §541(a)(1).
The nature and extent of a debtor'sinterest inpropertyis determ ned

under nonbankruptcy | aw. See 4 Collier on Bankruptcy, 1 541.02, at

541-10.1to0 541-11 (15th ed. 1992). The debtor here, upon recei pt of
t he wor ker' s conpensati on proceeds prior to bankruptcy, was requiredto
deliver the proceeds to his attorney for distributiontothe parties of
the interests awarded by the state court judgnment. At that tinme, the
debtor was entitledto only sixty percent of the proceeds and di d not,
by filing his bankruptcy petition, gaingreater rightsinthe proceeds

t han he t hen possessed. See Boyer v. Boyer (Inre Boyer), 104 B.R

497, 499 (Bankr. S.D. Fla. 1989): despite the broad definition of
"property of the estate,” a debtor's rights may not be enl arged beyond
t hose exi sting at the conmencenent of the case. The debtor's interest
inthe worker's conpensati on proceeds was fi xed by the state court
j udgnment, and only this portion of the proceeds becane property of his
estate. The debtor could not, by with-hol di ng proceeds bel ongingto
the plaintiff, make them property of the estate under 8 541(a)(1).

Because t he debtor had nointerest inthe proceeds awarded to t he

plaintiff, hisobligationto deliver these proceeds was not a "debt" or



obligationto pay that coul d be di scharged i n bankruptcy. A"debt,"
defi ned under t he Bankruptcy Code as "liability onaclain, requires
that there be a"right to paynment” fromthe debtor. See 11 U.S.C. 88§
101(12), 101(5)(A). The debtor here had no obligation to pay the
plaintiff fromhis own property but was nerely a conduit or an agent
for the transfer of hisex-wife'sinterest inthe worker's conpensation
proceeds. . Boyer, 102 B. R at 499: debtor, whose 401K account was
to be used for children's educationor paidto his w fe, was nere agent
for disbursal of funds belonging to others. Thus, while the
di ssol ution judgnent undoubtedly effected a divisionof the parties’
property, it did not thereby create a debt or obligation of the debtor
t hat could be discharged in bankruptcy.

The terns of the state court judgnment inthis case nakes it unlike
a property divisioninwhichone spouseis awarded marital property
with the obligationto pay the other for the val ue of that spouse's
interest. Rather, this caseis factually anal ogous to cases deal i ng
wi th the divisionof retirenment accounts or pension funds as narit al

property. See Adanp v. Ledvinka (Inre Ledvinka), 144 B.R 188 ( Bankr.

MD. Ga. 1992); Resare v. Resare (Inre Resare), 142 B. R 44 (Bankr. D.

RI1. 1992); Zick v. Zick (Inre Zick), 123 B. R 825 (Bankr. E.D. Ws.

1990). In each of these cases, the divorce court awar ded t he nondebt or
spouse a portion of the debtor's retirenment benefits, and t he debt or

sought to di scharge this award as a debt inthe nature of a property



di vi sion. The bankruptcy court, however, found that the divorce
j udgnment granted the nondebtor spouse aninterest intheretirenent
benefits, which becane t hat spouse' s separate property upon entry of
the judgnment. As statedinZick: "[T]he divorce court didnot create
an obl i gation of the husband to the wife as part of a property division
t hat he can nowdi scharge. The court awarded [the wi fe] a portion of
t he pensi on fund i n her husband' s nane; it becane her property, not
his." 123 B.R at 829.

Simlarly, inthis case, the plaintiff was vested with forty
percent of the worker's conpensati on proceeds upon entry of the state
court dissolution judgnent, and the debtor's only interest in or
obl i gati on concerni ng these proceeds was to facilitate delivery of the
plaintiff's property toher. Sincethe judgnment created no debt or
"right to paynent” that coul d be di scharged, the plaintiff retained her
interest inthis property and may pursue recovery of the proceeds
not wi t hst andi ng t he debt or' s bankruptcy. Accordingly, the Court grants
summary judgnent for the plaintiff regarding her entitlenent tothe
wor ker' s conpensation proceeds awarded by the state court.

1.

The i ssue of di schargeability of the medi cal and hospital expenses

for the parties' mnor childand attorney fees i ncurred inthe contenpt

proceedi ng depends on whet her these obligations



cone wi t hinthe exceptionto discharge of 11 U.S. C. § 523(a)(5).2 The
di ssol uti on judgnment, providing for child support of $50 a nont h,
ordered t hat t he debtor nmai ntai n maj or nedi cal i nsurance on t he m nor
child and further ordered that the parties divide all non-covered
nmedi cal , dental, optical and prescription drug expenses for the child.
The state court specifically ordered the debtor to "pay to plaintiff
t he sumof $20.35 for prescriptionnedicationand. . . pay directlyto
Dr. Pflasterer the sumof $55.00 representing [the debtor's] one-half
of medi cal expenses incurred on the mnor child." The court
additionally ordered the debtor to pay the bal ance due to St.
El i zabet h' s hospital for the tonsillectony of the minor childinthe
amount of $1, 569. 00.
Regardi ng the contenpt proceeding, the court found:

F. That the [ debtor] by agreenent and supported
by court order entered October 1, 1990, was

2Section 523 (a)(5) provides:

(a) A di scharge under section 727 .
does not di scharge an individual debtor from
any debt--

(5) to a spouse, forner spouse, or
child of the debtor, for alinmony to, min-
tenance for, or support of such spouse or
child, in connection with a . . . divorce
decree . . . but not to the extent that--

(B) such debt includes a liability
desi gnated as al i nrony, nmmi ntenance, or support,
unl ess such liability is actually in the nature
of alinmony, maintenance, or support[.]
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required to take out maj or nmedi cal i nsurance on

t he m nor chil d which he did not do and for which

he is in contenpt of court. [Debtor] has the

opportunity to purge hinself of that contenpt by

t aki ng out health insurance within 14 days . . .
The court reserved sanctions on the finding of contenpt "to enable [the
debtor] to purge hinsel f" and ordered the debtor to pay thewife's
attorney t he ampbunt of $171.00 for fees incurredin her petitionfor
rule to show cause.

The debtor makes little argunment concerning the prescription

drug bill and the bill to Dr. Pflasterer, and the Court finds that
t hese debts, incurred for the nmedical expenses of the child, are

nondi schar geabl e as support obligations for the m nor child under §

523(a)(5). See Spurgeonv. Spurgeon (Inre Spurgeon), 80 B.R 477,

478-79 (WD. Mo. 1986); Dial v. Presler (Inre Presler), 34 B. R 895,

898 (Bankr. M D. Tenn. 1983). The debt to St. El i zabeth's hospital for
thechild s tonsillectony al so served a support functionin providing

for the physical needs of the child. See Spurgeon. The debtor,

however, argues that the i ssue of dischargeability of this obligation
has been rendered noot because the bill was paid by the Illinois
Departnment of Public Aid ("Department”) prior to entry of the
di ssol ution judgment. Further, he asserts that the di schargeability of
this obligationis not ripe for determ nation since the Departnent has

made no claimfor reinbursement fromthe plaintiff at this tine.



Section 523(a)(5)(A) nakes specific provision for the
nondi schargeability of debts inthe nature of support that have been
assigned to the state or another entity, excepting fromdi scharge t hose
debt s

assi gned pursuant to section 402(a) (26) of the

Soci al Security Act, or any such debt whi ch has

been assigned to t he Federal Governnent or to a

St at e or any political subdivision of such State.
11 U.S.C. §523(a)(5)(A). Section 402(a)(26) of the Social Security
Act requires that a state plan for aid to "needy famlies with
chil dren" nmust condition such ai d upon assi gnnent to t he state of any
rights to support fromanot her person. See 42 U. S.C. A 8§ 602(a)(26).
The Illinois Public Aid Code satisfies this requirement with a
provi sion for assi gnment by operation of | awof support rights by one

accepting publicaid. Ill. Rev. Stat., ch. 23, par. 10.1 (1989); see

In re Stovall, 721 F.2d 1133 (7th Cir. 1983).

Because of the exception fromdi scharge of 8 523(a)(5)(A) for
support debts assignedto the state, the character of the debtor's
obligationto St. Elizabeth's hospital as a nondi schargeabl e support
obl i gati on was not affected by t he Departnent's paynent of the bill or
the resulting assignnent of the plaintiff's rights to the state.
Mor eover, the fact that the Departnent has not yet sought rei nbursenent
from either the plaintiff or the debtor does not preclude a

determ nati on of dischargeability at thistime, as the dischargeability



of an obligation under § 523(a) (5) does not depend on the extent to
whi ch enf orcenent or col | ecti on has been sought. The Court, therefore,
rej ects the debtor's argunent that the i ssue of di schargeability of
this obligationis noot or unripe for determ nation and finds that the
debtor's obligation for the St. Elizabeth's hospital bill is
nondi schar geabl e under 8§ 523(a)(5) as a debt i nthe nature of support.

Wthregardtothe attorney fees inthe contenpt proceeding, the
debt or asserts that the state court assessed these fees as a penalty
for his failureto obtain nedical i nsurance onthe parties' child. He
contends that t he fee award was not based on the court's consideration
of the parties' financial resources and t hus does not constitute a
support obligation excepted from di scharge.

Attorney fees incurredinthe enforcenent of a support obligation,
likethe obligationitself, are consi dered as nmai nt enance or support

f or purposes of nondi schargeability under § 523(a)(5). See Jacobs v.

Zinberoff (Inre Zinberoff), 91 B.R 839, 841 (Bankr. N.D. IlI. 1988).

Where, as here, attorney fees are awarded on a showcause petitionto
obt ai n conpliance with a court's support order, an award of fees may be
i nposed upon a determ nation that the nonconplying spouse is
financially better able to pay the fees than the spouse seeking
enf orcenent of the support order. 1d. Anlllinois court is required
to consider therelative financial resources of the parties in making

a fee award and, i nthe absence of any evi dence that the f ee was based
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on other factors, will be presuned to have fulfilledits duty. Id.; see
I1l. Rev. Stat., ch. 40, par. 508(a) (1989).

The state court judgnment here belies the debtor's contention that
its fee award was based on t he debtor's conduct or was i nposed as a
penalty. Tothe contrary, the court specifically reserved sanctions
for the debtor's failuretocomply withits previous order and provi ded
an opportunity for the debtor to purge hinsel f of contenpt by obtai ni ng
the required i nsurance. There is no indication that the award of
attorney fees was based on anything other than the court's
consideration of the parties' relative financial needs. |nthe absence
of such evi dence, the Court finds that the fee award i nthe contenpt
proceeding reflected the state court's determ nati on of financi al need
of the plaintiff and was i ntended as a support obligation. The award
of attorney fees in the contenpt proceeding, therefore, is a
nondi schar geabl e obligation of the debtor under 8 523(a)(5).

The plaintiff contends finally that sheis entitledto recover her
attorney feesinthis dischargeability proceeding as feesincurredin
t he enforcenent of a support obligation. This Court has previously
rul ed t hat, absent authorizationinthe Bankruptcy Code, it may not
i npose attorney fees in a di schargeability proceeding, al though a party
may seek recovery of suchfeesinthe state court as feesincurredin

the enforcenment of a support order. See Smith v. Barbre (In re

Barbre), 91 B.R 846, 849 (Bankr. S.D. Ill. 1988). Accordingly, the
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Court denies the plaintiff's request for an award of attorney fees in
this dischargeability proceeding.

For the reasons stated, the Court grants the plaintiff’'s notion
for summary judgnent regardi ng her entitlenent toforty percent of the
wor ker' s conpensati on proceeds and t he nondi schargeability of the
debtor's obligations under the state court di ssol ution judgnment. The
Court deniesthe plaintiff's notiontothe extent it requests recovery
of attorney feesinthis proceeding. The Court further denies the
debtor's notion for summary judgment.

SEE VWRI TTEN ORDER

/s/ Kenneth J. Mevers

U. S. BANKRUPTCY JUDGE

ENTERED: February 17. 1993
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