I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: BK. #90-50816

CHARLES EDWARD BENNETT, Chapter 7

Debt or .

N N N N N

VEMORANDUM AND ORDER

The U.S. Trustee has filed a Motionto Dismssthis case pursuant
to 11 U.S.C. § 707(b).

Charl es Bennett filed apetitionfor relief under Chapter 7 of the
Bankr upt cy Code on Cct ober 16, 1990. The parties agree that Bennett
has mont hly "t ake home" i ncome of $2300. 76 and nont hl y expenses of
$1971.79. The latter figure includes monthly charitabl e contributions
of $137.00to the debtor's church. $31, 194. 00 of Bennett's debts are
priority or unsecured.

There i s no di spute that Bennett's debts are primarily consuner
debts. The U.S. Trustee contends that this case shoul d be di sm ssed
pursuant to § 707(b)?! because the debtor has the ability to fund a

Chapter 13 pl an. As schedul ed, Bennett has nont hly di sposabl e i ncone

111 U.S.C. §8 707(b). After notice and hearing, the court, on
its own notion or on a notion by the United States trustee, but not
at the request or suggestion of any party in interest, may disnmss a
case filed by an individual debtor under this chapter whose debts are
primarily consumer debts if it finds that the granting of relief
woul d be a substantial abuse of the provisions of this chapter.

There shall be a presunption in favor of granting the relief
requested by the debtor.



of $328.97, whi ch woul d al | owr epaynent of only 38%of the priority and
unsecur ed debts under a 36 nont h Chapter 13 pl an. However, the U. S.
Trustee chall enges the debtor's schedul ed
expense of $137.00 nonthly charitable contribution. Wthout that
expense, Bennett woul d have nont hl y di sposabl e i nconme of $465. 97, whi ch
woul d al | ow repaynment over 36 nonths of 53%of the priority and
unsecur ed debts.

Adebtor's ability torepay his debtsis the prinmary, although not

excl usive factor, in determni ng whet her substanti al abuse exi sts under

§ 707(b). InreJohnson, 115 B. R 159, 163 (Bankr. S.D. Ill. 1990).

See also In re Walton, 866 F.2d 981 (8th Cir. 1989). \ether

subst anti al abuse exi sts nust be det erm ned on a case-by-case basis
t aki ng i nto account (1) whet her t he bankruptcy petitionwas fil ed due
to asuddenillness or unforeseen calamty; (2) whet her debtor incurred
cash advances and made consuner purchases far i n excess of the ability
to repay; (3) whether debtor has fully and accurately di scl osed his
nmont hl y i ncome and whet her debt or' s budget i s excessi ve or extravagant;
and (4) whether the information suppliedon debtor's schedul es and
statenents accurately refl ects the debtor's true financial condition.
Johnson, 115 B.R at 163 (citations omtted).

Further, a debtor's ability to repay his creditors is to be
anal yzed i n ternms of whether the debtor can fund a Chapter 13 pl an.

Ild. at 164. Seealsolnre Walton, 866 F.2d 981 andlnre Kelly, 841




F.2d 908 (9th Cir. 1988). For purposes of this analysis, 11 U. S.C. §
1325(b)(1)2 requires that all of the debtor's di sposabl e i nconme? be
consi dered when determ ni ng whether a plan is confirmable.
Courts are di vided as t o whet her charitable contributions areto
be i ncl uded i n cal cul ati ng a debt ors di sposabl e i ncone under § 1325(b).
The majority viewis that charitabl e donati ons are not necessary for
t he mai nt enance or support of the debtor or a dependent of t he debtor.

Seee.q. Inre Tucker, 102 B.R 219 (Bankr. D. N M 1989); Inre Mles,

96 B.R 348 (Bankr. N.D. Fla. 1989). Qher courts have hel d that such
contributions are reasonabl y necessary for the debtor's nai nt enance and

support. Seee.q. InreBien, 95 B. R 281 (Bankr. D. Conn. 1989) ; In

re Gaukler, 63 B.R 224 (Bankr. D. N.D. 1986).

This Court finds the reasoni ng of Tucker persuasive. "By allow ng

211 U.S.C. § 1325(b) provides in pertinent part:

If the trustee or the holder of an all owed unsecured claim
objects to the confirmation of the plan, then the court may not
approve the plan unless, as of the effective date of the plAn

(B) the plan provides that all of the debtor's projected
di sposabl e income to be received in the three-year period begi nning
on the date that the first paynent is due under the plan will be
applied to nake paynents under the plan.

311 U.S.C. 8§ 1325(b)(2) provides:
For purposes of this subsection, "di sposabl e i ncome" nmeans i ncone
which is received by the debtor and which is not reasonably
necessary to be expended -
(A) for the maintenance or support of the debtor or a
dependent of the debtor;



a chapter 13 debtor to deduct contri butions to any organi zati on, the
Court necessarilyis forcing the debtor's creditorstocontributeto
t he debtor's church or favorite charity. Congress coul d have i nt ended
no suchresult.” 102 B.R at 220. Inthis Court's view, charitable
contributions to any organi zati on are unnecessary for t he mai nt enance
or support of a debtor.

Had t hi s case been brought under Chapter 13, the debtor woul d have
been able to obtain confirmati on of a plan only by excl uding the
nont hl y expense of $137.00 for charitabl e contributions. He wouldthen
be abl e to repay 53%of his priority and unsecured debt under a 36
nont h Chapter 13 plan. Inthis casethere are no all egations that the
debt or i ncurred cash advances or consuner purchases far beyond hi s
ability to pay, or that the debtor's budget is inaccurate or excessive.
Neither are there any mtigating factors inthe debtor's favor, such as
sudden il |l ness or an unexpected calamty that necessitatedthe filing
of the petition.

I nthe absence of any additional factors, the ability to repay
nor e t han one-hal f of the unsecured debt i ndi cates a substanti al abuse
of the provisions of Chapter 7. Thetotality of circunstancesinthis
caseis sufficient torebut the statutory presunption of § 707(b) that
favors granting the relief sought by the debtors.

| T1S ORDERED THAT t he debtor is granted | eave t o convert his case

t o one under Chapter 13 on or before February 15, 1991. Failure to do



sowill result inthe dism ssal of this case under §707(b) wi t hout

further hearing.

/s/ Kenneth J. Mevers

U. S. BANKRUPTCY JUDGE

ENTERED: February 1, 1991




