I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 12
WLLIS D. BERGVANN and )
HELEN M BERGVANN, ) No. BK 87-30626
)
Debt or s. )
ORDER

This matter is before the Court on two notions to di smss, on
filedjointly by the First State Bank of St. Peter and t he St at e Bank
of Farina andthe other filed by the Federal Land Bank of St. Louis.
The sol e i ssue rai sed by both noti ons i s whet her debtors qualify as
fam |y farnmers under Chapter 12 of t he Bankruptcy Code when t heir tax
returns for the year i medi ately preceding the year they filedtheir
petition showthat | ess than 50%of their i ncone came fromfarm ng
oper ati ons.

Debtors filed their Chapter 12 petition on June 29, 1987. They
currently farmapproxi mately 310 acres. |In order to suppl enent their
farmincome, debtors have taken of f-farmjobs. 1n 1986, Hel en Ber gnann
ear ned approxi matel y $8, 000 as a secretary while WI|is Bergnann ear ned
over $22,000 as atruck driver. Their 1986 Federal |ncone Tax Return
shows a conbi ned of f-farmi nconme of $32, 153. 03 and a conbi ned farm
i ncome of $23,783.27. Myvants contend that debtors do not qualify as

"fam ly farmers" because | ess than 50%of their 1986 taxabl e year



income canme from farm ng operations.

Only afamly farmer with regul ar annual i ncome nay be a debt or
under Chapter 12. 8109(f). The code defines "famly
farmer" as an

i ndi vidual ... and spouse engaged i n a farm ng
oper ati on whose aggr egat e debts do not exceed
$1, 500, 000 and not | ess than 80 percent of whose
aggr egat e nonconti ngent, |iqui dated debts...on
the date the case is filed, arise out of a
farm ng operati on owned or operated by [them,
and [they] receive fromsuch farm ng operation
nore t han 50 percent of [their] gross incone for
the taxabl e year in which the case concerning
[theml was filed.

8§101(17) (enphasi s added).

Inthe present caseit is clear that inthe taxabl e year precedi ng
t he t axabl e year in which the petitionwas filed (i.e., 1986) nore than
50%of debtors' incone cane fromnon-farmsources. Debtors point out
t hat sonme $12, 000 wort h of their 1986 crop was soldin 1987 and t hat
their 1987 tax returns will showthat nore t han 50%of their i ncome was
fromfarmoperations. They argue that other factors besides | ast
year's tax returns need to be consi dered by the Court in determ ning

whoisafamly farnmer in order to effectuate Congress' intent that

Chapter 12 be used to assist famly farmers.

In Matter of Wagner, 808 F. 2d 542 (7th Cir. 1986), the Seventh
Circuit rejected the so-called "mud on the boots" approach to

determ ning who i s a farner under fornmer 8101(17) (now8101(19)). The



Court found that "farmer” as defined by that sectionis "atechnical
t ermt hat neans sonmeone who i n t he taxabl e year i nmedi at el y precedi ng
the filing of theinvoluntary petitionin bankruptcy derives nore than
80 percent of his grossinconme fromfarmng." Id. at 546. The Court
concluded that the terns "taxable year" and "gross i ncome" were
i ntended by Congress to be used in their tax sense. |d.

The present 8101(17) is clear onits facethat only incone from
the taxabl e year preceding the filing of the petition is to be

consi dered i n det erm ni ng whet her debtors nmeet the definitionof famly

farmer. Inre WIlson, 73 B.R 363, 365 (Bankr. D. Kan. 1987). Under
t hat definition, this Court does not have t he power to | ook beyond t he
face of debtors' 1986 inconetax return. |d. That returnindicates
t hat | ess t han 50%of debtors' 1986 i ncome was fromfar moperati ons.
The $12, 000 wort h of crops which were sol din 1987 and not |isted on
t he 1986 t ax return cannot be consi dered as farmi ncone for purposes of
the 50% t est.

Accordi ngly, since debtors cannot neet the definitionof "famly
farmer” under 8109(f), they may not proceed under Chapter 12 of the
Bankruptcy Code.

I T IS ORDERED that the nmotions to disnm ss are GRANTED.

/s/ Kenneth J. Mevers

U. S. BANKRUPTCY JUDGE



ENTERED: Oct ober 22, 1987




