I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13
CRYSTAL BERRY, )
) BK No. 91-50350
Debtor(s). )

This matter is before the Court on a notion to vacate fil ed by
Crystal Berry (debtor). The instant chapter 13 proceedi ng was
originally filed as ajoint petition by Duane and Crystal Berry. On
August 27, 1993, Duane Berry filed a notion for dism ssal of his
chapter 13 case. Crystal Berry didnot joininthe notion. An order
al l owi ng t he noti on was ent ered on August 30, 1993, and t he case was
di sm ssed "as agai nst Duane Berry, w thout prejudice." Debt or
subsequently filed a notion to vacate the order of dism ssal. She
cont ends t hat pursuant to a Judgnent of D ssol ution of Marri age entered
on April 21, 1993, Duane Berry was ordered to nake all the remai ni ng
nont hl y paynent s due under the parties' chapter 13 pl an, and t hat he
"fraudul ently entered into the Judgnent of D ssolution... know ng that
he was going to dismss hinmself fromthe Chapter 13 petition in
bankruptcy." Debtor's Mdtionto Vacate, { 13. Debtor further contends
t hat she cannot afford to make t he renai ni ng chapter 13 paynents, and
t hat unl ess sai d paynents are made, she will | ose her vehicl e and her

only neans of transportationto and fromwork. She asks that the Court



vacate its order of dism ssal and rei nstate Duane Berry as a j oi nt
debtor in this proceeding.
Section 1307(b) of the Bankruptcy Code provi des, "on request of

t he debtor at any tine if the case has not been converted under section
706, 1112, or 1208 of thistitle, the court shall di sm ss a case under
this chapter.” 11 U S.C. § 1307(b). Thus, chapter 13 debtors have an
absol ute right to have their cases dism ssed at any tinme prior toentry
of an order of conversion. Specifically:

[ T] he debtor is entitled, as a matter of right,

to obtainadismssal of the chapter 13 case, at

any time.... [T]heright toadismssal of the

chapter 13 case cannot be wai ved by t he debt or.

Nor may it be deni ed or del ayed by the court,

even wher e ot her parties oppose t he di sm ssal

sincetodosowwuldforce adebtor torenninin
chapter 13 involuntarily.

5 Collier onBankruptcy, § 1307.01[3][i] at 1307-6. Whil e debtor has
cited cases suggesting that dism ssal is inappropriate when a
bankruptcy case is filed in bad faith or to abuse or m suse the
bankr upt cy process, ! debtor has fail ed to denonstrate (and in fact has
not even argued) that Duane Berry fil ed the instant proceedi ngin bad
faith or for other i nproper purposes. Wilethe Court is synpathetic
to debtor's position, under the nmandatory | anguage of section 1307(b),
the Court has no authority to vacate its prior order of dism ssal.

Accordingly, for the reasons stated, debtor's notion to vacate is

The cases cited by debtor include In re Gaudet, 95 B.R 4
(Bankr. D.RI. 1989) and In re Merritt, 39 B.R 462 (Bankr. E.D. Pa.
1984) .




DENI ED

[ s/ Kenneth J. Meyvers
U. S. BANKRUPTCY JUDGE

ENTERED: Oct ober 8, 1993




