I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
ROBERT C. BERTELS, )
) No. BK 91-50064
Debtor(s). )
)
COVMUNI TY FI RST BANK, ) Adv. No. 91-5024
)
Plaintiff, )
)
V. )
)
ROBERT C. BERTELS, )
)
Def endant . )
OPI NI ON

On May 31, 1988, Robert C. Bertels ("debtor), a cashier and vi ce-
presi dent of Community First Bank ("CFB"), created a false and
fictitious |oan account at CFBfor $107,041.17 i n t he nanme of Di ana
M nardi. The proceeds fromthe | oan were used to pay of f a prior | oan,
al so created by debtor, with United Illinois Bank of Collinsville. The
m sappropriati on was di scovered, and debtor was crimnally charged with
willfully and knowi ngly m sappl ying funds in violationof 18 U S.C
8656. Debtor pled guilty and on March 9, 1990, the United States
District Court for the Southern District of Illinois ordereddebtor to
make restitution to CFB in the ampunt of $107,041.17.

On January 23, 1991, debtor filed a chapter 7 bankruptcy petition.

Subsequently, on April 23, 1991, CFB filed a conplaint for



det erm nati on of di schargeability of debt, allegingthat the debt owed
by debtor to it was nondi schargeabl e under 88 523(a)(2) (A & (B),
523(a)(4) and 523(a)(6). Debtor failed to

answer or otherw serespondtothe conplaint, andthe Cerk's office
entered default against himon June 12, 1991.

On July 25, 1991, the Court conducted a hearing to determ ne t he
armount of the nondi schargeabl e debt.! The Court found (and counsel for
debt or conceded) that t he princi pal anount of the debt, $107,041. 17,
was nondi schargeabl e. CFB additionally requested that the foll ow ng
amount s be decl ar ed nondi schar geabl e: (1) $28,924.74 ininterest, (2)
$11,986.88 in attorney's fees, (3) $964. 65 in costs, and (4) $9500. 00
for "head hunter" fees incurred by CFB in connection with the
enpl oynment of debtor. The Court deni ed CFB' s request for "head hunter™
fees, and granted "reasonable"” attorney's fees, subject to the
requi renent that counsel for CFB submt anitem zati on of fees and
costs for the Court's review. The questi on of whet her CFB shoul d al so
be awarded interest was taken under advisenment.

Creditors who have successfully litigated a di schargeability
action are generally not entitledto attorney's fees unl ess they can
establish a statutory or contractual right tothose fees. Thus, a

credi tor who prevailsinadischargeability proceedi ng "my recover

At the tinme the anended conplaint was filed on May 28, 1991,
CFB sought an award of $132,041.17, but it was not clear fromthe
conpl ai nt how that amount had been cal cul at ed.
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attorney's fees when such fees are provided for by an enforceabl e

contract between the creditor and debtor." Transouth Fi nanci al Corp.

of Floridayv. Johnson, 931 F. 2d 1505, 1509 (11th Cir. 1991). See also

Kl ingman v. Levinson, 831 F. 2d 1292, 1296 (7th Cir. 1987) (ancillary

obl i gati ons such as attorneys' fees and interest may attachto the

primary debt); Inre Martin, 761 F.2d 1163, 1168 (6th Cir. 1985)

(creditors areentitledtorecover attorney's feesindischargeability
proceedings i f they have a contractual right tothemvalid under state
law). Consequently, "the 'debt' excused fromdi scharge i n a successf ul
Section 523 action woul d appear to i nclude a debtor's contract ual

obligationtopay acreditor's attorney's fees." Transouth Fi nanci al

Corp of Florida v. Johnson, 931 F.2d at 1507.

Inthe present case, the | oan contract expressly provides t hat
debt or nust pay attorney's fees and court costsif CFBisrequiredto
hire alawyer to collect the note.? The debtor contends that "[t] he
notes held by Community First were created in Illinois between
Community First and other parties,” and that "M . Bertels is not a
party to any of the notes held by Community First, nor has hein any
way made an agreenment wher eby he woul d be responsi bl e for t he paynent

of interest or principal onany of the notes in question.” Debtor's

Brief at p. 2. |If debtor's reasoning is correct, a "good faith"
°The exact contract |anguage is as follows: "If you hire a
| awyer to collect this note, | nmust pay his or her fee, plus court

costs (except where prohibited by law)."
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bor r oner who execut es a prom ssory note woul d be |i abl e for paynent of
that note (and any attendant interest and attorney's fees) while
debt or, who obt ai ned | oan proceeds by neans of afalse and fictitious
| oan account, would not be. Such a result is, at a mninmm
i nequi tabl e. Regardl ess of whet her or not debtor was a "naned party”
tothe transaction w th the bank, debtor obtainedthe benefit of the
bar gai n and shoul d not be abl e t o escape his obligations through his
deceit. Accordingly, CFBis entitledto attorney's fees and costs
incurred by it inpursuingthis dischargeability action. Areviewof
theitem zation of tinme submtted by counsel for CFBi ndi cat es t hat
approxi mately twenty-five hours were devoted to the di schargeability
proceedi ngs.® Based on counsel's rate of $85.00 per hour, CFBis
therefore entitled to attorney's fees in the ambunt of $2,125. 00.
The item zation of time submtted by CFBin support of its request
for fees al soincludes entries for tinme spent nonitoring debtor's
crimnal case, as well as entries for tinme spent onastate court suit
filed by CFB agai nst debtor and United Bank of Collinsville beforethe
bankruptcy petition was filed. The Court finds that CFB i s not
entitledtofees for its work on debtor's crim nal case as that case

was prosecuted by the United States Attorneys' Ofice and did not

3An exact calculation is difficult since the Court cannot
determine, with certainty, whether sonme entries apply to the
di schargeability proceeding or to a state court suit filed by CFB
agai nst debtor.



constitute an action by CFBto "collect the note.” Wthregardtothe
state court proceedi ng, that case remai ns pendi ng and no j udgnent or
award of attorney's fees has yet been entered in favor of CFB. If,
however, CFBis granted attorney's fees and costs i nthat proceeding,
this Court holds that those fees and costs would also be
nondi schar geabl e.

CFB al so seeks i nterest inthe anount of $28,924.74.4 1t is well
establishedthat "[i]nterest is ... anintegral part of the continuing

debt, representing the cost of the use of the noni es due a creditor and

conpensation for del ay of repaynent."” InreKellar, 125 B R 716, 721
(Bankr. N.D.N. Y. 1989). Thus, courts addressi ng t he questi on have
repeatedly held that "ancillary debts Ilike interest are
nondi schargeabl e if the primry obligation is nondischargeable."”

Kl i ngman v. Levinson, 877 F. 2d 1357, 1362-63 (7th Gr. 1989). See al so

In re Ronero, 535 F.2d 618, 623 (10th Cir. 1976) (interest on a

nondi schar geabl e debt al | owed fromt he date of the | ast advance by t he
creditor tothe date of entry of the bankruptcy court' s judgnent);

Ni chols v. Hensler, 528 F. 2d 304, 309 (7th Cir. 1976) (interest on a

nondi schar geabl e debt takes on the character of the debt itself andis

t herefore not discharged); Inre Hecker, 95B. R 1, 3 (Bankr. D st. Col.

1989) (nondi schar geabl e debt i ncl udes attorney's fees and i nterest).

4“The interest was calculated from May 31, 1989, the date of the
|l oan, to July 29, 1991, and was based on the contract rate of 12.5%
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As stated by theKellar court, "the dual policy of maki ng the creditor
whol e and deterring fraudul ent conduct is served by awarding a
successful plaintiff inadischargeability actionthe contractually
agreed uponrate of interest ... until satisfaction of the debt." For
t he sane reasons, this Court finds that CFBis entitledtointerest in
t he amount of $28, 924. 74.

Accordingly, for the reasons stated, the Court finds that the
amount of the nondi schargeabl e debt owed by debtor to CFB is
$138,090. 74 ($107,041. 17 in principal, $2,125.00in attorney' s f ees,
and $28,924. 74 ininterest), plus attorney's fees and costs, if any,
t hat are recovered by CFBin the pendi ng state court suit fil ed agai nst
debtor and United Bank of Collinsville.

See Order entered even date.

[ s/ Kenneth J. Mevers
U. S. BANKRUPTCY JUDGE

ENTERED: October 21, 1991




