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MEMORANDUM AND ORDER

In July 1988 a judgnment di ssolving the marriage of plaintiff,
Ci ndy Sue Boggess, and def endant Jer ome Boggess was entered fol | owi ng
a contested hearing onthe i ssues of child support, mai ntenance, and
property division. Defendant remarried, and, on March 13, 1989, he and
his present wife filed a petition in bankruptcy under Chapter 7.
Plaintiff has filed a conplaint in debtors' bankruptcy proceedi ng
objectingtothe dischargeability of certainobligations arisingfrom
t he judgnment of dissol ution, and debtors have filed a notionto avoid
a judicial lien inmposed pursuant to this judgnment. Plaintiff
additionally objects to debtors' clai mof exenption in honestead

property and pension benefits.



By its judgnment, the state court nade an award of child support to
plaintiff, finding that plaintiff "lacks sufficient incone and
resources, including the contenpl ated apporti oned
marital property, to provide for the mnor child' s reasonabl e needs"
according to the standard enjoyed during the marriage. The court
expressly found, however, that plaintiff and defendant "each has
sufficient incone and property to support thensel ves so that neither
requi res mai nt enance fromt he ot her” and provi ded that plaintiff and
def endant were barred from ever claimng nmaintenance from each other.

Inmakingits divisionof marital property, the court awarded t he
marital residence, the parties' | argest asset, to defendant "free and
clear of any interest of the plaintiff thereto" and required def endant
t o assune t he debt onthis property. The court divided the bal ance of
the marital property and apportioned the marital debts between the
parties. The court ruled, however, that

in order to make a fair and equitable

di stribution of the assets and debts, defendant

shal|l be ordered to pay plaintiff three thousand

five hundred dol lars ($3,500.00)....Plaintiff

wi || have alien against thereal estate for the

payment of the noney.
Final |y, having "considered all of therelevant facts and ci rcunst ances
of the parties, includingthe financial resources of the parties and

t he property and mai nt enance di spositions set forth...," the court

or der ed def endant to pay $1, 000 toward plaintiff's attorney fees and



costs.

Plaintiff subsequently filed a post-trial notion in the
di ssol ution actionin which she all eged t hat def endant had t hr eat ened
to declare bankruptcy in order to discharge debts
owi ngto plaintiff under the dissolutionjudgnent. Plaintiff prayed
that the court nodify its judgnment to declarethe $3,500 paynent and
the $1,000 attorney fee, as well as an appropriate anount of the
marital debts apportioned to defendant, to be an order in the nature of
mai nt enance so t hat def endant coul d not thwart the court's distributive
schene by virtue of the bankruptcy provi sions. The state court deni ed
plaintiff's post-trial notion.

Fol  owi ng debtors' bankruptcy filing, plaintiff filed a
"suppl enental " post-trial notioninthe state court i nwhich she again
sought nodi fication of the di ssolutionjudgnent. Plaintiff observed
t hat the court had considered the award of marital property in denying
mai nt enance and al | eged t hat, by reason of the bankruptcy, she woul d be
"deprived of the distributionof marital property that the court relied
upon i n denyi ng mai ntenancetothe plaintiff.” No ruling has been nade
on this notion because of the pendency of debtors' bankruptcy.

Plaintiff has nowfiled a conplaint to determ ne di schargeability

i n debtors' bankruptcy proceedi ng, seeking a determ nation that
def endant' s obl i gati on under the di ssol ution judgnent to assune narital

debts and hol d plaintiff harm ess and his obligationto pay plaintiff



$3, 500 ar e nondi schar geabl e under 8523(a)(5) as beingin the nature of
al i rony, mai ntenance, or
support.! Defendants assert that these obligations are part of the
state court's property division and, therefore, are not excepted from
di scharge under 8523(a)(5).

Aprovisionin ajudgnment of dissolutionordering a spouse to hold
t he ot her harm ess on a debt i ncurred during the marri age nay be inthe
nat ure of mai nt enance and support or may be in the nature of a property

di sposition. Inre Calisoff, 92 B.R 346 (Bankr. N.D. Il1l. 1988).

Whet her such a debt is a property or support obligationis determ ned
under federal bankruptcy | aw, not state | aw, and t he bankruptcy court
i's not bound by | abel s the state court places onits award. Inre
Cockhill, 72 B.R 339 (Bankr. N. D. Ill. 1987); see 11 U.S.C.
8523(a)(5)(B). Inmakingthis determ nation, however, the bankruptcy
court nmust attenpt to effectuate the state court's i ntent and nust
exam ne the court's order nmaki ng the award to ascertainthisintent.

In re Calisoff; In re Cockhill.

1Section 523(a)(5) provides that a debtor is not discharged from
a debt

(5) to a spouse, forner spouse, or child of

t he debtor, for alinony to, maintenance for, or
support of such spouse or child, in connection
with a separation agreenent, divorce decree or
ot her order of a court of record...

11 U.S.C. §523(a)(5).



Inthis case, the court's order clearly expresseditsintent to
deny mai ntenance to either party. Rather than constituting an award of
mai nt enance, the apporti onment of marital debts was i ncl uded as part of
the court's property division, and the court found that the parties had
sufficient property and inconme to support thenselves w thout
mai nt enance. In addition, the award of $3,500 to plaintiff was
expressly made i n order to approxi mate an equal property division
bet ween pl ainti ff and def endant, and t he court's order contains no
indication that it was to serve a support function.

Plaintiff notes that the court’'s award of child support was based
inpart onits apportionnent of marital property and argues that the
j udge m ght have provi ded hi gher support paynents had he cont enpl at ed
t hat t he obligations i nposed under the di ssol ution judgnment woul d be
di scharged i n bankruptcy. It is the character of an obligation at the
time it was created that controls, however, and this Court cannot sit
as a divorce court reviewingthe obligationtoseeif, at thetinme of
t he bankruptcy, the paynent isinfact necessary for support. Boyle
v. Donovan, 724 F.2d 681 (8th Cir. 1984). The state court, noreover,
was gi ven an opportunity through plaintiff's post-trial notionto
nmodi fy its judgnent inlight of defendant's contenpl at ed bankruptcy,
and it declined to change the terns of the judgnent as proposed by
plaintiff. This Court finds, therefore, that defendant’'s obligationto

hold plaintiff harml ess in the paynent of marital debts and his



obligationto pay plaintiff $3,500 do not constitute awards inthe
nat ure of support so as to be excepted fromdi scharge under 8523(a) (5).
Plaintiff additionally contends that defendant's obligation
to pay $1,000 of plaintiff's attorney fees in the dissolution
proceedi ng i s nondi schar geabl e as bei ng i nthe nature of support. The
court's award of attorney fees was nmade pursuant tolll.Rev. Stat., ch.
40 1508, whi ch provi des that a court may order paynent of attorney fees
by t he ot her spouse "after consideringthe financial resources of the
parties.” Inlllinois, the controlling considerationin determ ning
whet her to grant attorney feesis therelative financial resources of
the parti es, and an award of attorney fees i s based on a showi ng of the

inability of one spouse to pay and the ability of the ot her spouseto

do so. Inre Cockhill. G ven these standards as set forth in the
statute and as developedinlllinois caselaw, an award of attorney
fees is ordinarily in the nature of support. Cockhill.

Generally, the dischargeability of attorney fees depends on
whet her the debt to which the feesrelate is dischargeable. Inre
Sposa, 31 B.R 307 (Bankr. E.D. Va. 1983). Intheinstant case, the
state court awarded only a portion of the attorney fees i ncurred by
plaintiff inthe dissolutionproceeding. Wilefeesrelatedtothe
court's divisionof property woul d be di schargeabl e, the court al so
made an award of child support based on plaintiff's inadequate

financial resources, andthe fees related to this nondi schargeabl e



awar d of support woul d be nondi schargeabl e as well. Based on the
statutory standards for awardi ng attorney fees and the rel ati on of the
fees to the child support award, the Court finds that the $1, 000
attorney feeawardto plaintiff is adebt inthe nature of support and
t hus nondi schar geabl e.
Because the court inthe dissolutionjudgnent i nposedalienon
t he real estate awarded to defendant to secure the $3, 500 paynent to
plaintiff, the Court nust further consi der whether this lien my be
avoi ded by debtors under 8522(f)(1). Section 522 provides:
(f) [T]he debtor may avoid the fixingof alien
on aninterest of the debtor in property tothe
extent that such lien inpairs an exenptionto
whi ch t he debt or woul d have beenentitled..., if
such lienis --
(1) ajudicial lien....
Debtors all ege that the lieninposed by the di ssol ution judgnent
i npai rs their exenptionin honestead property provi ded under state | aw
See lll.Rev. Stat., ch. 110, 112-901. In their schedul es, debtors have
each cl ai med an exenption of $7,500 i n homest ead property, for atotal
exenption of $15,000. Plaintiff objectstothis claim contendingthat
debt or Paul a Boggess is not entitled to clai man exenption in the
homest ead property because she does not holdtitletothis property.
Plaintiff further di sputes the valuation that debtors have pl aced on

t he homest ead property and asserts that the lien does not inpair the

$7, 500 exenption to which debt or Jerone Boggess i s entitled because



thereis sufficient equity inthe honme to enconpass both t he honmest ead
exenption and the lien inposed by the dissolution judgnment.

I n March 1989 when debtors fil ed their bankruptcy schedul es, they
listed the value of the homestead property as $50,000. At trial
debt ors introduced appraisal testinmony to the effect that
t he val ue of t he honest ead was $46, 000. Plaintiff asserts that both
val uations are incorrect and that the correct val ue shoul d be $54, 000
as found by the state court in its dissolution judgnent. It is
undi sput ed t hat t he anount of t he nortgage onthe honme at the ti ne of
t he bankruptcy filing was $43, 133. 02.

Nei t her t he esti mat ed val ue used by debtors in preparingtheir
bankr upt cy schedul es nor t he val uati on pl aced on the hone in the state
court dissolution judgnent is bindingondebtorsindetermningthe
val ue of the property for purposes of their notionto avoidlien. See

generally 3 Collier on Bankruptcy, 8521.08[2] (15th ed. 1989):

adm ssion in schedul e filed in bankruptcy proceeding, |ike other
adm ssi ons, may be corrected or expl ai ned by debtor and i s not res
judicata either as to creditors or the debtor. At trial debtor
present ed evi dence t hat the market val ue of the house had decli ned
because of structural damage i nthe basenent t hat had become noti ceabl y
nmore severe since the property was apprai sed for the dissol ution
proceedi ng i n May 1988. Debtors' apprai ser further testifiedthat the

val ue of the house as of March 1989, the date of the bankruptcy filing,



was $46, 000. In the absence of any contrary evi dence by plaintiff, the
Court finds that debtors have sustained their burden of proof in
establishing the value of the house at $46, 000.

Wth this valuation, it can be seen that there is insufficient
equity in the home above the amount of the nortgage to all ow for
plaintiff's lien of $3,500 in addition to the $7,500 homest ead
exenpti on of debtor Jeronme Boggess. Sincetheequityislessthanthe
$7, 500 exenpti on to which Jeronme Boggess is entitled, it i s unnecessary
t o consi der whet her Paul a Boggess may cl ai man addi ti onal honest ead
exenptionif she does not holdtitletothe property.? Findingthat
plaintiff'slieninpairs an exenptionto which debtor Jerone Boggess
woul d have been entitl ed, the Court nust consi der whether thislien
constitutes a judicial lien that nmay be avoi ded under 8522(f)(1).

The i ssue of avoidability of liens arising fromcourt order in
di ssol uti on of marriage proceedings is subject toasplit of authority
inthe federal Grcuit Courts of Appeal and, tothis Court's know edge,
has not been deci ded by the Seventh G rcuit. Courts hol dingthat such
| iens constitute avoi dabl e judicial |iens|ooktothe Bankruptcy Code
definitionof ajudicial lienas well as tothe express | anguage of

8522(f)(1). Seelnre Pederson, 875 F.2d 781 (9th Cir. 1989); Maus v.

°The question of whether an untitled spouse nmay claima separate

homest ead exenption is unsettled in Illinois. For two conflicting
views, see In re Omen, 74 B.R 697 (Bankr. C.D. Ill. 1987) and Matter
of Reuter, 56 B.R 39 (Bankr. N.D. Ill. 1985).

9



Maus, 837 F.2d 935 (10th Cir. 1988); but see I nre Donahue, 862 F. 2d

259 (10th Cir. 1988); see alsolnre Sanderfoot, 92 B.R 802 (E. D. Ws.

1988); Inre Duncan, 85 B.R 80 (WD. Ws. 1988). Oher courts,

concerned withtheinequity of all owi ng an ex-spouse to avoidalien
ari sing froma di vorce decree, enpl oy vari ous theories to uphol d such
liens. InreWrth, 100 B.R 834 (Bankr. N.D. Tex. 1988). One such
theory isthat thelieninposedbythe state court does not attachto
an interest of the debtor spouse in exenpt property, but rather
protects a"pre-existinginterest" of thelien-holding spouse that was
created under state lawprior tothe marri age di ssolution. |nre Boyd,

741 F. 2d 1112 (8th Cir. 1984); Zachary v. Zachary, 99 B.R 916 (S. D.

I nd. 1989). These courts alsodeclinetogivetheterm"judicial |ien"
aliteral interpretation, findingthat thisiscontrarytolegislative
intent andthat "tolabel [alienarisingfroma dissolutionaction] a
judicial lien nmerely because it is a lien which was inposed in a

judicial proceeding puts formover substance."” Zachary v. Zachary, 99

B.R at 920, gquoting Boyd v. Robinson, 31 B.R 591, 595 (D. M nn.

1983); see In re Wrth.

The Court finds the reasoni ng of theselatter cases to be strai ned
and i nst ead adopts the position of thePederson |ine of cases that the
Code provi sions nmust be given their plainnmeani ng despite the seemngly
inequitableresultsinadivorce setting. Section 101(32) of the Code

defines "judicial lien" as a "lien obtained by judgnment, |evy,

10



sequestration, or other | egal or equitabl e process or proceeding.” 11
U S. C. 8101(32). Likew se, "lien" is defined as a "charge agai nst or
interest inproperty to secure paynent of a debt or perfornmance of an
obligation." 11 U S.C. 8§101(33).

The lienintheinstant case was created by judgnent as required
by 8101(32) and i s a "charge agai nst" property awarded t o debt or Jerone
Boggess t o secure paynent of the $3, 500 debt owed to plaintiff. Asin
Peder son, the dissolution judgnment awarded title to the honest ead
property outright, "free and cl ear of any interest of plaintiff
thereto.” Thus, plaintiff'sinterest inthe property was extingui shed
by t he di ssol uti on judgnent, and, since she had no conti nui ng i nt erest
inthe property, her lien necessarily attached to debtor's interest as

requi red by 8522(f)(1). In re Pederson.

The Court finds that plaintiff's liensatisfiesthe conditions of
8522(f) (1) for avoidability of ajudicial lien. Regardless of its own
percepti ons of fairness, the Court nust give effect to the policy
deci si ons enbodi ed i n t he express | anguage of Code provisions. Seeln

re Pederson. Having found that plaintiff's lieninpairs debtor's

honest ead exenptionto which heisentitledunder statelaw, the Court
will sustaindebtors' notiontoavoidplaintiff'slieninitsentirety.

The final nmatter at issueis plaintiff's objectionto an exenption
cl ai med by debt or Jer one Boggess i n pensi on benefits provided t hrough

hi s enpl oyer, Electric Energy, Inc. In his bankruptcy petition, debtor

11



claimed the entire amunt of the pension as exenpt pursuant to
I1l.Rev.Stat., ch. 110, 11121001(g)(5). This section exenpts a
debtor's right toreceive a paynent under a pensi on pl an "to t he extent
necessary for the support of the debtor and any dependent of the
debtor." In addition, debtors clainmed an exenptioninthe pension
i nterest under the "wild card" provision allow ng an exenpti on of
$2,000 i n "any ot her property"” of the debtor. Ill.Rev.Stat., ch. 110,
112-1001(b) .

Debtor testifiedat trial that hisinterest inthe pension plan
was not vested and that the only way he could withdraw his
contributions tothe plan woul d be through cessati on of enpl oynent or
deat h. At the time of the bankruptcy filing, debtor's total
contributions tothe plan were approxi mately $2, 200 or $2, 300. Taki ng
i nt o account t he ot her personal property cl ai med as exenpt under t he
"wi |l dcard" exenption, debtor coul d exenpt $1, 950 of t he val ue of the
pensi on under that exenption. The Court nust deci de, therefore,
whet her the anount of the pensioninterest that i s not covered by the
"wi |l dcard" exenptionis necessary for the support of debtor and hi s
dependents so as to be exenpt under 112-1001(g)(5).

The determ nation of what funds are reasonably necessary for
support is afactual determ nation, and the court may consi der such
factors as the debtor's age, health, future earning capacity, and

necessary expenditures in making this determ nation. |Inre Dagnall.

12



Where the debtor is relatively young and has a present earning
capacity, the exenptionis generally denied. Dagnall. Intheinstant
case, debtor is 39 years old and in good health. Heis enpl oyed as an
assi stant supervisor at anelectricutility conpany and nakes a sal ary
i n excess of $40,000 a year. His wife and co-debtor supplenents this
income in her enploynent as a private duty nurse.

Debtor is presently paying child support for four children from
two previous marriages. Wiilethisis asubstantial burden, debtor has
many years of future enploynent tol ook forwardto, and his retirenent
needs may be adequat el y provi ded for by postpetition contributionsto
hi s pensi on plan. The Court finds, therefore, that debtor's interest
i nthe pension plan above t he anount of the "wild card" exenptionis
not necessary for the support of debtor or his dependents so as to be
exenpt under Y121001(qg)(5) and, accordingly, sustains plaintiff Is
objection to this exenption.

To summari ze, the Court finds that the debts resulting fromthe
state court dissol utionjudgnent are di schargeabl e by debt ors except
for the debt to attorney Joseph Jackson, whi ch i s nondi schar geabl e.
Further, the Court sustains debtors' notionto avoidplaintiff'slien
fromthe di ssol ution judgnment inthe anount of $3,500. Plaintiff's
obj ection to the honest ead exenpti on cl ai med by debt or Paul a Boggess i s
di sm ssed as noot, and plaintiff's objectiontothe exenptionin debtor

Jer onme Boggess' pension planis sustained as to the anount not covered

13



by the "wild card" exenption.

| T1S ORDERED t hat the relief sought in plaintiff's conpl aint
objectingtodischargeis DENNEDi n part and GRANTED i n part; debtors
notion to avoid lien is SUSTAINED; plaintiff's objection to the
honmest ead exenptionis DI SM SSED; and plaintiff's objectiontothe

pensi on plan exenption is SUSTAINED in part.

/[ s/ Kenneth J. Mevers

U. S. BANKRUPTCY JUDGE

ENTERED: Septenber 26, 1989
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