I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
BRI DGEPORT WHOLESALE CO.)
I NC. , ) No. BK 85-30301
)
Debt or . )

VEMORANDUM AND ORDER

This matter is before the Court on B&H Good, Inc.'s ("B&H")
obj ectionto paynent of clainms. The parties have stipulatedtothe
foll owi ng facts:

On April 24, 1985, an involuntary petition under Chapter 7 was
fil ed agai nst Bridgeport Wol esal e Conpany, Inc. ("Bridgeport™). The
case was subsequent |y converted to a Chapter 11 proceedi ng on Sept enber
26, 1985. Prior to the filing of the involuntary petition, B&H
possessed a perfected security interest inall of the equi pnent of
debtor. The debtor, w thout t he know edge or consent of B&H, conduct ed
a sal e of certain equi pnent and as aresult of this sale, obtained
proceeds i n t he anount of $9, 800. 00. The debt or t hen deposited
this suminto an account that was specifically establishedtoreceive
t he proceeds of the sale. No ot her deposits and no wi t hdrawal s were
made fromthi s account until February 1986. At that tinme, the debtor,
whil e operating as a debtor-in-possession, wthdrew the sum of
$10, 198. 05 (the account had grown through the accunul ati on of
interest), and deposited that sumintoits corporate checki ng account
at t he Wabash Val | ey Bank of Vi ncennes, | ndiana. Before nakingthe
deposit to its account at the Wabash Val | ey Bank, the debtor had

approximately $268.90 in its



account.

The debtor, still operating as a debtor-in-possessi on, conti nued
to make deposits to its account at the Wabash Val |l ey Bank, and
continuedto wite checks agai nst the account. By March 10, 1986, the
bal ance of debtor's account was $82. 33.

On May 20, 1986, an order was entered converting theinstant case
fromChapter 11 to Chapter 7, and Donal d Hoagl and was subsequent|y
appoi nted Trustee of the Estate of Bridgeport. On approximately June
3, 1986, M. Hoagl and wi thdrew the remai ni ng funds on deposit in
debt or' s account at the Wabash Val | ey Bank, t hereby obtai ni ng the sum
of $23, 000. 00.

B&H contends that the debtor violated section 363 of the
Bankr upt cy Code by 1) co-mngling the cash col |l ateral of B&Hwi t h ot her
funds of the debtor, and 2) usi ng t he co-ningl ed funds wi t hout B&H s
consent. B&Hrequests this Court to enter an order conpensatingit for
the loss of its cash collateral. Specifically, B&H seeks the
establi shment of apriority admnistrative claim under section 507(b)
of t he Bankruptcy Code, in the amount of $10,198.05. Alternatively,
B&H requests the Court togrant it areplacenent lieninthe funds now
i n possession of the Trustee to the extent of $10, 198. 05. B&H cont ends
that the Court may grant the requested relief pursuant toits equitable
powers under 11 U.S.C. 8105(a).
The Trustee, in response, argues that under Illinois |aw, the
"l owest i nternedi ate bal ance rul e" applies intracingthe proceeds of
secured property, and that B&His accordingly entitled to $82. 33, the

| owest i nternedi at e bal ance in debtor's account. |InFunk & Sons, | nc.




v. Sullivan Equipnent, Inc., 431 N.E. 2d 370 (I1l. 1982), cited by t he

Trustee, thelllinois Supreme Court recogni zed the validity of the
"l owest i nternedi ate bal ance rule,” and expl ainedits application as
foll ows:

The rul e...provides a presunption that proceeds

remain in the account as | ong as the account

bal ance i s equal to or greater than the anount of

t he proceeds deposited. .. Under the rul e, however,

if the bal ance of the account di ps belowthe

amount of deposited proceeds, [the secured

party's] interest intheidentifiable proceeds

abat es accordingly. This |ower balanceis not

i ncreased, if |later, other funds of the debtor

are deposited in the account...

The Court finds that the decisioninFunk appliestothe facts of

t hi s case, and that under the | owest i nternedi ate bal ance rule, B&His
entitledtoonly $82. 33, the | owest internedi ate bal ance in debtor's
account .

The Trustee has requested that attorney's fees and costs for
def endi ng t he i nst ant obj ecti on be assessed agai nst B&H. The Trust ee
cont ends t hat because B&H di d not advance its clai muntil the hearing
onthe final report, it would be inequitabletothe bankruptcy estate
toassessit withthe additional fees, which total $1,220.00. The
Court disagrees and therefore denies the Trustee's request.

Accordi ngly, B&H Good, Inc.'s objectionto paynent of clainmsis
di sal l owed. B&His granted a secured cl ai mto t he extent of $82. 33,
and an unsecured claimto the extent of $9,717.67. The Trustee's

request for attorney's fees is denied.



/sl Kenneth J. Meyers
U. S. Bankruptcy Judge

ENTERED: _Augqust 11, 1987




