I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S
I N RE:
CHARLI E B. BROWN, d/b/a
CHARLI E B. BROWN & ASSOCI ATES, Bankruptcy Case No. 90-40427
d/ b/a CHARLI E B. BROMWN MAl &
ASSOCI ATES,

Debt or .

OPI NI ON

Thi s matter havi ng cone before the Court on a Moti on by t he Debt or
requesting the Trustee t o abandon property of the estate i n accordance
with 8 554 of t he Bankruptcy Code, and an Obj ectiontheretofiled by
the Trustee, Charles Jones; the Court, having heard argunents of
counsel and bei ng otherwi se fully advisedinthe prem ses, nakes t he
foll ow ng findings of fact and concl usi ons of | awpursuant to Rul e 7052
of the Federal Rules of Bankruptcy Procedure.

Fi ndi ngs of Fact

The material factsinthis matter are not i n serious di spute and
are set out, in pertinent part, as follows:

1. The Debtor hereinfiledfor relief under Chapter 7 of the
Bankruptcy Code on April 11, 1990.

2. Prior tofilingfor Chapter 7relief, the Debtor sold his
i nterest inthe business known as Charlie B. Brown, d/b/a Charlie B.

Brown, MAI and Charlie B. Brown & Associ ates, to his son Trace Br own,



on Novenber 1, 1989.

3. Pursuant tothe bill of sale entered into between the Debtor
and Trace Brown, the Debtor sold:

Al inventory, furniture, fixtures, equi pnent, cash on
hand, funds in First National Bank & Trust Conpany of
Carbondal e, Illinois, and any and all good will of the
busi ness entity of the party of the first part (debtor),
subj ect to purchaser (Trace Brown) payi ng t he addi ti onal sum
of $1,900 fromfees to be earned by party of the first part
as an enpl oyee of party of the second part when such funds
becone avail abl e, the assunpti on of a busi ness not e of about
$6, 000 at Peopl es Bank in Marion, Illinois, and subject to
payi ng operati ng expenses to end of year owed by party of
the first part. (Parentheses added).

4. As of Novenber 30, 1989, there was an account at the First
Nat i onal Bank & Trust Conpany of Carbondal e, Illinois, under the name
"Charlie B. Brown & Associ at es” whi ch bore t he Soci al Security nunber
of the Debtor, which was the nunber Debtor used as his tax
identification nunber in the subject business. The account had a
bal ance on that date of $32,674. 86.

5. On or about Decenber 15, 1989, Trace Brown, upon the
suggestion of his certified public accountant, caused t he account at
the First National Bank & Trust Conpany to be changed over to the
Soci al Security nunmber of Trace Brown. It appears that the account
nunber remnai ned t he sane after this date as di d t he nane on t he account
of "Charlie B. Brown & Associ ates.”

6. Foll owi ng the Debtor's filing for bankruptcy relief, the

account at the First National Bank & Trust Conpany was frozen and t he



Bank has rej ected an attenpt by Trace Brown to recover the funds inthe
account for his benefit.

7. As aresult of his inability to obtain the funds in the
subj ect account, Trace Brown has requested, through the Debtor, that
any i nterest that the bankruptcy estate m ght have i n the funds be
abandoned such that the Bank will be free to rel ease the funds as
request ed.

8. As of this date, there has never been an acti on asserted by
t he Trust ee or any creditor agai nst the funds i nthe subject account at
t he First National Bank & Trust Conpany of Carbondale, Illinois. As a
result of the passage of tinme, the Court can find no cause of action
t hat coul d be asserted by the Trustee or any other creditor to bring
the funds into the Debtor's bankruptcy estate.

9. The Trustee objects tothe Debtor's Mtion to abandon under
t he equi t abl e doctri ne of "uncl ean hands," and, as a basis for said
obj ection, asserts that the sale of the business in question
enconpassi ng t he subj ect bank account was a fraudul ent conveyance such
t hat t he Debtor and his son, Trace Brown, cannot take advantage of
their own wongs and obtain the subject funds.

Concl usi ons of Law

Under 11 U. S.C. 8 554, one seeking to have property abandoned from
t he bankr upt cy est at e has t he burden of proof by a preponderance of the

evi dence to establ i sh the basis for the requested abandonnent. Inthe



i nstant case, the Court finds that the Debtor has shown t hat t he funds
in the account at the First National Bank & Trust Conpany of
Car bondal e, Illinois, are of i nconsequential value tothe Debtor's
bankruptcy estate given that, prior tothe bankruptcy, said funds were
transferred tothe Debtor's son, Trace Brown, and t hat any possi bl e
actions by the Trustee or creditors which coul d be assert ed agai nst
Trace Brown to relieve himof ownership of said funds has been
extingui shed by the passage of tinme. As aresult of these facts, there
is nothing short of default which would entitle the Trustee in
Bankruptcy to possessi on of the subject funds for benefit of the
Debt or's unsecured creditors.

The Trust ee cannot and does not contest the fact that the Debtor
has established aprinma faci e case for abandonnent, given that the
subj ect funds are clearly not property of the bankruptcy estate, nor
can any acti on be asserted whi ch woul d bri ng themwi thin that purview,
however, the Trustee objects to the abandonnment based upon the
equi tabl e principle that one seeking equitablerelief cannot take
advant age of his own wong, or, as ot herw se stated, he who cones into

equity nmust cone with cl ean hands. See: Metcalf v. Altenritter, 53

[11. App.3d 904 (5th Dist. 1977) and cases cited therein. Application
of the "cl ean hands" doctrineis amtter for the sound di screti on of

t he Court. Cahoki a Sports Service, Inc. v. Illinois Liqguor Control

Conmi ssion, 31 111. App.3d 801 (5th Dist. 1975). The Court finds that,



once the Debtor established aprim faci e case for abandonnent, the
burden then shiftedtothe trustee to showthat t he Debtor shoul d not
obtain the relief requested due to the Debtor's own guilt of
m sconduct, fraud, or bad faith. In this regard, the Trustee has
attenpted to showthat the sal e of the Debtor's busi ness, on or about
Novenmber 1, 1989, was a fraudul ent conveyance in that the val ue of the
busi ness was substantially in excess of the actual cash consi deration
of $1,900. As was st ated above, the Trustee cannot assert a fraudul ent
conveyance action affirmatively, rather he has to use it defensively to
establish that the Debtor had "uncl ean hands."

I n considering the Trustee's argunents, the Court finds that the
Trustee has failed to showthat the Novenmber 1, 1989, transaction
bet ween t he Debt or and hi s son anounted to a fraudul ent conveyance. In
this regard, the Court finds that, while the Trustee did showthat the
Debt or sol d hi s son sone assets of val ue, includinginventory, office
furniture, fixtures, equi pnent, cash on hand, and t he funds which are
t he subject of this discussion, the evidence al so shows that the
Debt or' s son assunmed nunmerous liabilities of the busi ness whi ch may
have been i n excess of the assets. Onthis point, the Court nust find
that the Trustee has failed to neet his burden of proof by a
pr eponder ance of the evidence that the cash price of $1, 900 pai d for
t he sal e of t he subj ect busi ness was whol | y i nadequat e consi der ati on.

The evi dence i ndi cates t hat t he Debt or was not maki ng a subst anti al



anount of nmoney fromt he busi ness i n questi on, nor has his son nade a
subst anti al anobunt of noney i nthe busi ness since the date of the sal e,
whi ch | ends support to a findingthat the business |ikely had a very
m ni mal val ue on the date of the sal e suchthat the price paidwas a
fair and reasonabl e price. Gventhat the Trustee has failed to show
t hat t he purchase price was i nadequat e consi deration for the transfer
of the business, the Court is unable to find that there was a
f raudul ent conveyance bet ween t he Debt or and his son as aresult of the
Novenber 1, 1989, sal e of Debtor's former busi ness. There has been no
ot her evi dence i ntroduced suggesting that the Debtor is guilty of any
ot her type of fraud, bad faith, or m sconduct. As such, the Court
finds that the Debtor's Mdtion for abandonnent nust be granted in that
t he bankruptcy estate has no tenableinterest inthe subject fundsin
t he account of the First National Bank & Trust Conpany of Carbondal e,
[11inois.

ENTERED: Novenmber 9, 1994.

/sl Gerald D. Fines
United States Bankruptcy Judge




