UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF | LLI NO S

In Re )
) | n Bankruptcy
VWENDELL C. BRUCE, )
) Case No. 97-41148
Debt or . )
)
)
M CHELLE VI EI RA, Trust ee, )
)
Plaintiff, )
)
V. ) Adversary No. 98-4033
)
VWENDELL C. BRUCE, )
M KE VI CKERY and )
DI ANA L. VI CKERY, )
)
Def endant s. )

OP1 NI ON

On April 13, 1998, Plaintiff Mchelle Vieira ("Plaintiff"),
the Chapter 7 Trustee for the above-capti oned bankruptcy case,
filed a conplaint to avoid an all egedly fraudul ent transfer of
property to the Defendants, M ke and Di ana Vickery. The three
count conplaint alleged that, within one year of the filing of
the bankruptcy petition, the Vickerys had purchased three
funeral homes fromWendell C. Bruce ("Debtor"), and that Debtor
di d not receive reasonably equi val ent value in said transaction.
Specifically, Trustee alleges that the Vickerys paid $70, 000 for
real estate and

personal property which was worth nore than tw ce that anount.



Plaintiff sought turnover of the property or paynent of its fair
mar ket val ue.

Fromthe time the adversary proceeding was filed until a
trial was held on Novenber 9, 1998, all of the pretrial matters
were handled by Judge Kenneth Meyers in whose Court the
adversary proceedi ng had been filed. The file indicates that the
Vi ckerys' attorney was slowin responding to discovery requests
made by Plaintiff. A notion to conpel response to discovery was
filed by Plaintiff's counsel on October 22, 1998. That notion
cont ai ned nunmerous allegations regarding the conduct of the
Vi ckerys' attorney. On Novenber 2, 1998, Judge Meyers held a
hearing on Plaintiff's notion to conpel. On the sanme date, Judge
Meyers entered an order conpelling a response to discovery
requests and requiring the Vickerys to answer certain
interrogatories, requests for production, and for their attorney
to file an entry of appearance. On Novenber 3, 1998, the Court
held a telephone conference and ordered that the Vickerys
produce certain tax returns. At that time, the Vickerys'
attorney advised that all other discovery had been mailed to
Plaintiff's counsel. There is no indication in the record that
any request for continuance was made by any party. When the
matter was called for trial on Novenber 9, 1998, before a

visiting judge, Plaintiff filed a nmotion for sanctions. That



notion conplains of numerous procedural deficiencies in the
di scovery requests, including allegations that not all docunents
whi ch were required to be produced were actually produced, that
the answers to interrogatories were in inproper form that four
i ndi vidual s were disclosed on Novenber 4, 1998, as possible
expert witness, and that such disclosure was untinely. At trial,
Plaintiff asked that the Vickerys' attorney not be allowed to
call M. Whetstone, M. Bragee, M. Edwards, or M. Ni nker as
expert witnesses and that he not be allowed to introduce into
evi dence any docunments not previously produced. Plaintiff's
counsel also asked for attorneys fees.

The notion for sanctions does not request that the trial be
continued. In fact, it is the Court's recollection that, upon
the Court's inquiry, both parties expressed a desire to go
forward with the trial on November 9, 1998. The Court expressly
noted that the notions to conpel production and for sanctions
coul d have been filed in a nore tinely manner. The record shows
that Plaintiff had the opportunity and did take the deposition
of the Vickerys and that Plaintiff's counsel knew the nanes of
the four witnesses who were proposed. The District Court on
remand stated that it was uncl ear what the Court's ruling was on
the motion for sanctions. The Court's ruling, based upon the

above-enunerated facts, was that the nmoti on for sancti ons shoul d



be denied as to all matters except

the testinony of M. Wetstone and M. Bragee and the Court
reserved a determ nation as to those witnesses at the tinme they
m ght be tendered.

During thetrial, the Court did not, toits know edge, admnit
any document into evidence which had not been previously
furnished to Plaintiff's counsel prior to trial. Moreover, the
Def endants did not tender, and the Court did not admt, either
M. Bragee or M. \Wetstone, as an expert w tness. Rather, the
Court allowed M. Bragee to testify as to his personal
i nvol vement with the transaction at issue and his advice to his
clients. The Court allowed his testinony and received it as
sinply coming froma Certified Public Accountant who had advi sed
his clients as to what he felt was a reasonable offer to
purchase the business from Debtor. He gave his clients his
opi ni on based upon accounting principles and his exam nation of
the cash fl ow which was bei ng generated by Debtor.

M . Whetstone, the president of the bank whi ch had nmade t he
loans in this matter, testified as to the basis for the bank's
decision that it could only lend the Vickerys $70,000 on this
busi ness. M. Whetstone testified that the bank only | oaned the
Debt or $70, 000 when he purchased the busi ness from M. Edwards,

t he previ ous owner. That decision, M. Wetstone testified, was



based upon the cash fl ow generated by the business when it was
owned by M. Edwards. During Debtor's tenure in the business,
t he cash fl ow decreased sonewhat. \When the Vickerys proposed to
purchase the business from Debtor, the bank determ ned that it
could lend the Vickerys no nmore than $70,000 (the bank
eventual | y | oaned t he Vi ckerys $80, 000, but required themto put
up their residence as collateral). M. Wetstone testified that
this deci sion was based on the cash flowthat had been generated
by Debtor while he was running the business.

This testinony from an accountant and from a banker was
strai ghtforward, non-expert testinony relatedto their firsthand
know edge and involvenment with the transaction at issue. M.
Sharp, the Plaintiff's attorney, had adequate opportunities and
di d cross-exam ne these witnesses. In his cross-exam nation, M.
Sharp clearly made the point that neither w tness had any
background in the funeral business, nor had either bought or
sold a funeral business, nor were either offering an apprai sal
of the property. It was clear that both witness' testinony was
offered to show the cash flow of the funeral business at issue.
Under these circunstances, the Court could find no prejudice to
the Plaintiff.

In her case in chief, Plaintiff tendered two expert

wi tnesses who were allowed to testify. Unfortunately, the Court



found both of the Plaintiff Is experts' testinony to be sonewhat
unrel iable and not entitled to a great deal of weight. As val ue
was the crux of
this case, the Court based its decision upon what it thought was
t he best basis for valuing the business - the cash flow.
Because the Court felt that Plaintiff was not prejudi ced by
the testinony of M. Whetstone or M. Bragee, the Court did not
find it appropriate to strike their testinmony or grant any ot her
sancti ons.
This Opinionis to serve as Findings of Fact and Concl usi ons
of Law pursuant to Rule 7052 of the Rules of Bankruptcy
Procedure.

ENTERED: Oct ober 16, 2000

/sl LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

I N RE: )
)
WENDELL C. BRUCE )
)
Debt or . ) BK No. 97-41148
)
M CHELLE VI EI RA, TRUSTEE )
| n Bankruptcy )
)
Plaintiff, )
)
VS. )
)
VENDELL C. BRUCE and ) ADV. No. 98-4033
M KE VI CKERY & DI ANA L. )
VI CKERY, )
)
Def endant s. )

JUDGVENT ORDER

Thi s cause cones on t he Conpl aint of the Plaintiff, Mchelle
Vieira, Trustee in Bankruptcy of the Debtor, Wendell C. Bruce
and the Answer of the Defendants, M chael Vickery and Di ana L.
Vickery. This Court has received evidence and argunents of
counsel at trial. The Court Finds:

1. That the Court has jurisdiction over this proceeding.

2. That the Debtor, Wendell C. Bruce, acquired certain
funeral hones over a period of two years from WII|iam Edwar ds.
In the last few years said homes had been operated by M.
Edwar ds, then |eased to Gaski ns Funeral Homes, then managed by

M . Bruce, then purchased by M. Bruce.



3. M. Bruce does not appear to be a know edgeable
purchaser or businessman. M. Bruce's testinmony was that he did
not bargain over the purchase price of the Funeral Homes but
sinply gave the amobunt M. Edwards requested and did not know
what was actually purchased, in that there was no inventory
taken or |list of what was being bought, nor did M. Bruce | ook
at any financial information or records concerning the business
prior to the purchase. Wile wunder M. Bruce's ownership
busi ness dropped to | ess than One Thousand Dol |l ars ($1, 000. 00)
per nonth being earned.

4. M. Bruce borrowed Seventy Thousand Dol |l ars ($70, 000. 00)
fromthe National Bank of Carm which was the maxi rumthey woul d
| oan for the purchase of the business based upon the cash flows
of the business and its value per M. Jim Wetstone, President
and CEO of the National Bank of Carm, who also testified that
the loan was in trouble from begi nning and addi ti onal operating
funds of $5,000.00 were required to keep busi ness goi ng.

5. A M. Tony Cox, testified that he at one time prior to
the sale to M. Bruce, had offered to purchase the business from
M . Edwards, and that M. Edwards would | et hi mknow, however he
never contacted M. Edwards again nor did he |ook at any
financial information or take an inventory or appraisal of the

business. M. Cox is a conpetitor of M. Vickery and stated that



he was interested in buying the business but would need to | ook
at the business again to see what was gone before offering an
amount for the home as he thought a conputer and hearse were
gone from the business.

6. A M. Gary Hicks testified about val ues for the Funeral
Homes based on fornulas that he has used in the past in buying
Funeral Homes for a Kentucky corporation. M. Hi cks stated he
had not exam ned the financial records of the honmes in question
and that there were several factors that could effect the
formul as used and their results.

7. A M. Kevin WBragee, CPA, testified that he had done
a financial analysis of the business in 1994 before the business
had gone through a down turn in business and several changes in
managenment and stated the value to be between $75,000.00 and
$100, 000. 00.

8. M. Mke Vickery testified that he had borrowed
$75, 000. 00 to purchase the Funeral business and he had borrowed
an additional $10,000.00 to repair and inprove the business.
These | oans were obtained fromthe National Bank of Carm which
required additional collateral to be furnished for the | oan,
t hat being a house owned by M. Vickery.

VWherefore, I T 1S THE JUDGVENT OF THI S COURT THAT:

1. Defendants, M chael Vickery and Diana L. Vickery, paid



a reasonably equivalent value for the real estate and personal
property of the Funeral Hones purchased fromthe Debtor, Wendell
C. Bruce.

2. Plaintiff’s, Mchelle Vieira, Trustee in Bankruptcy of
Debt or, Wendell C. Bruce, Conplaint to Avoid Fraudul ent Transfer
of Property is denied.

DATED: APRIL 15, 1999

/'s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



