I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
PAUL JOSEPH CERNI GLI A, JR, )
and DI ANA L. CERNI GLI A, )
) No. BK 91-40273
Debtor(s). )
OPI NI ON

Debt or s Paul and Di ana Cernigliahave filedanotiontoavoidthe
judicial l'ien of Home Federal savi ngs and Loan Associ ati on (" Honme
Federal ") under 11 U.S.C. 8 522(f)(1). The debtors cl ai ma honest ead
exenption of $15, C00i n their residence, whichis valued at $115, 000
and encunbered by a first nortgage i n t he anount of $101, 105.99. ! Home
Federal holds ajudicial lienonthe debtors, residence inthe anount
of $358, 986. 70.

By their notion, the debtors seek to avoi d Hone Federal ' s j udi ci al
lieninitsentirety asinmpairingtheir honestead exenption. They
assert that only the conpl ete renoval of thelienw | enablethemto
deal with their property foll ow ng bankruptcy and gi ve t hemt he benefit
of their exemptionandthe "freshstart” to whichthey areentitled.
Hone Feder al does not object to avoi dance of its lieninthe anount of
t he debtors' exenption. However, it asserts that § 522(f) (1) does not
allowthe debtorstoavoidits lien conpletely and obj ects to avoi dance

of its |ien above the exenption anpount.

The debtors have reaffirmed on the first nortgage and are
maki ng nonthly nortgage paynents. The bal ance of $101, 105. 99
reflects the nortgage indebtedness at the time of filing.



Under 11 U. S. C. 8§ 522(b), the debtor may exenpt certai n property
fromthe bankruptcy estate and retainthis property as part of his
"fresh start” foll ow ng bankruptcy. If the otherw se exenpt property
i s encunbered by Iiens, however, the debtor nmay not recei ve the benefit
of his exenptions, as the liens will survive bankruptcy and the
property will instead be appliedto satisfy the clains of thelien
creditors. Section 522(f) enpowers the debtor to avoid certainliens
t hat encunber ot herw se exenpt property so that t he debtor nay maxi m ze
hi s al |l owabl e exenptions in bankruptcy.?

Section 522(f)(1) provides:
(f) Notw thstandi ng any wai ver of exenpti ons,
t he debtor may avoid the fixing of alienon an
i nterest of the debtor in property tothe extent
that such lieninpairs an exenptionto whichthe

debt or woul d have been enti tl ed under subsecti on
(b) of this section, if such lien is--

(1) a judicial lien[.]
11 U.S.C. 8 522(f)(1) (enphasis added).

Courts t hat have considered the i ssue of |ien avoi dance under §
522(f) (1) have reached di ffering concl usi ons concerning the extent to
which a judicial lien my be avoided as inpairing the debtor's
honmest ead exenption. One |line of cases holds that the entirelien

above the debtor's equity nmust be avoidedif the debtor isto obtain

2Where property is encunbered by liens of secured creditors,
only the unencunmbered portion of the property--the debtor's equity--
passes to the estate, along with the debtor's legal title to the
property. See 11 U S.C. 8 541(a)(1). Section 522(f) allows the
debtor to create equity in exenpt property by avoiding certain |iens,
t hereby bringing previously encunbered property into the estate where
it may be clainmed as exenpt and preserved for the debtor. Owen v.
Owven, U S 111 S Ct. 1833, 1835-36 (1991); In re Sinobnson,
758 F.2d 103, 107-08 (3d Cir. 1985) (Becker, J., dissenting).
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t he benefit of his exenption and a "fresh start, " see I nre Hernman, 120

B.R 127 (Bankr. 9th Cir. 1990); Inre Galvan, 110 B. R 446 (Bankr. 9th

Gr. 1990); Inre Magosin, 75 B. R 545 (Bankr. E.D. Pa. 1987); Inre

Br addon, 57 B.R. 677 (Bankr. WD.N Y. 1986); Inre Dewer, 11 B. R 551

(Bankr. 11. WD. Pa. 1981), whil e the other Iine of cases hol ds that,
thelimting|anguage of 8 522(f) (1) permts avoi dance of thelien only

i nthe amount of the debtor's exenption. Seelnre Chabot, 131 B. R

720 (C.D. Cal. 1991); Inre Sanglier, 124 B. R. 511 (Bankr. E. D. M ch.

1991); Inre D Anbrosia, 61 B.R 588 (Bankr. N.D. 111. 1986); Inre
Schm dt, 36 B.R 144 (Bankr. Chio 1983); Inre Fitzgerald, 29 B.R 41

(Bankr. E.D. Va. 1983), vacat ed and renanded on ot her grounds, 729

F.2d 306 (4th Cir. 1984).

The practical result of thetwo positionsis evident. Inthe case
of conpl et e avoi dance, any postpetition appreciationinthe val ue of
t he property and any equity built up as exi sting nortgages are paid
f ol | owi ng bankr upt cy woul d accrue to t he benefit of the debtor rather
t han t he judicial Iienholder. Conversely, if thelienis avoided only
i nthe amount of the debtor's exenption, the unavoi ded portion of the
i en woul d survive bankruptcy and woul d attach to any equity that
accumul at es above t he debtor's honestead anount. Inthis way, the
judicial lienholder rather thanthe debtor woul d part ake of subsequent
increases in value of the property follow ng bankruptcy.

Courts hol di ng t hat conpl et e avoi dance i s required under 522(f) (1)
t ake a broad vi ewof "inpairnment," finding that the debtor's exenption
isinmpaired not onlytothe extent thelien affixes tothe debtor's

honest ead anount but al so to the extent any excess or unsecured portion
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of the lien remains as a cloud on the debtor's title foll ow ng

bankruptcy. Seelnre Herman, 120 B.R at 131; Inre Galvan, 110 B. R

at 451. These courts avoid the unsecured portion of the lien,
i ncorporating a 8506(d) "strip down" anal ysis intothe process of |ien

avoi dance under 8 522(f)(1).° See Galvan; Inre Magosin, 75 B. R at 550

n.31; Inre Rappaport, 19 B.R 971, 973 (Bankr. E.D. Pa. 1982). In

Gal van, the court affirmed t he bankruptcy judge' s avoi dance under of a
judicial lienonthe debtors' residenceinthe anount of their equity,
whi ch t hey cl ai ned as exenpt, and further avoi ded t he unsecured portion
of thelien. The court statedthat to allowthe uncollateralizedlien
to remain as a charge on the debtors' property would prevent the
debtors fromobtaining the "full potential val ue"” of their honestead

110 B.R at 451. The court reasoned that since debtors have the
ability toavoidliens that exceed the val ue of their collateral under
8§ 506(d), the debtors' avoi dance powers under § 522(f) (1) shoul d not be
unduly restricted to preclude suchrelief. Id. Under this view the
unsecured portion of thejudicial lienis a"meaningl ess encunbrance”

wi th no present econoni c val ue, whi ch shoul d be avoi ded entirely to

3 Section 506(d) provides:

(d) To the extent that a lien secures a
cl ai m agai nst the debtor that is not an all owed
secured claim such lien is void

11 U.S.C. 8 506(d). Courts have interpreted this provision in
conjunction with § 506(a), which provides for reduction of a secured
claimto the value of the collateral securing it, to find that the
unsecured portion of a |lien nay be avoided and the lien "stripped
down" to the value of the collateral securing it. See In re Gaglia,
889 F.2d 1304 (3rd Cir. 1989).




gi ve the debtor full enjoynment of the property i nwhichthe exenption

is clained. See Herman at 131; In re Dewer, 11 B.R at 551.

The "lien stripping” rationale of theGalvan|line of casesis no
| onger valid follow ngthe Suprene Court's recent deci sionrejecting

the "strip down" of |iens under 8 506(d). See Dewsnup v. Ti nm

Uus 112 Ss C. 773 (Jan. 15, 1992). The Court i nDewsnup rul ed
t hat § 506(d) di d not enabl e t he Chapter 7 debtor to reduce a nortgage
onreal propertytothejudicially determ ned val ue of the coll ateral
when t hat val ue was | ess t han t he amobunt of t he cl ai msecured by t he
lien. The court declinedtointerpret thelien-voiding provision of
8506(d) to grant debtors a broad newrenedy agai nst all owed clains to
t he extent t hey beconme "unsecured" for purposes of § 506(a). 112S.
. at 779.
The Dewsnup court reiterated the |ongstanding rul e that

i ens on real property pass through bankruptcy unaffected, as the
bankrupt cy di scharge nerely affects enforcenent of a cl ai magai nst the
debt or personally, whilethe ability to proceed agai nst the property
itself for paynent of a debt remains intact. Dewsnup, 112 S. Ct. at
778. The court noted that because the in remaspect of the claim
survi ves, any subsequent|y accruing increase in val ue woul d benefit the
creditor rather thanthedebtor. 1d. Such aresult would not i npede
the debtor's "fresh start,” whichislimtedto di scharge of personal
liability and does not extend to anin remcl ai magai nst property. 1d.
at 777.

Appl ying the principles enunci ated i nDewsnup, it is clear that a

judicial Iien my not be avoi ded under 8§ 522(f)(1) merel y because t he
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lienis unsecured and remai ns as a char ge agai nst property. Section
522(f) (1) gives the debtor only alimted power to avoid liens in order
to preserve his exenption. This power may not be expanded to al | ow
avoi dance of the unsecured portion of thelienthat would otherw se
survive the debtor's discharge. Tosointerpret 8§ 522(f)(1) woul d be
to grant the debtor not nerely the benefit of his exenptioninthe
homest ead property but al so all the benefits of ownershi p beyond t he

exenpti on amount, includingtheright toany increasein val ue caused

by subsequent events. |In re Chabot, 131 B.R at 722.

The conti nued exi stence of the unsecured or excess portion of the
i enon property inwhichthe honestead exenptionis clainmed, while
constitutingacloudontitle, does not thereby inpair the debtor's
exenption or even his fresh start. The debtor's exenption gives the
debt or a superior right in property up to a specific anount. The
debtor's fresh start i s assured when he i s abl e, by t he power afforded
under § 522(f)(1), toavoidalienencunberingthis specific property
interest and retain it after bankruptcy, free of |liens that woul d
ot herwi se survive the debtor's discharge. 1d. at 723. Section
522(f) (1) was not intendedto free the debtor's property conpl etely of
judicial liens. Rather, it is the purpose and effect of this provision
to preserve the debtor's exenption and t hus his fresh start by all owi ng

avoi dance of liens in the specific anmobunt of the debtor's exenption.?

“The |l egislative history of § 522(f)(1) provides:

Subsection (f) protects the debtor's
exenptions, his discharge, and thus his fresh
start by permtting himto avoid certain |iens
on exenpt property. The debtor way avoid a
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Under a pl ain readi ng of 8522(f)(1), a debtor's exenptionis
inpairedtothe extent ajudicial |ienattaches tothe ot herw se exenpt
property i nterest and prevents the debtor fromgetting the benefit of
hi s exenption. The Court finds, accordingly, that 8§ 522(f)(1) all ows
a debtor to avoidJudicial liens onlyinthe anount of his exenption.
By this nmeans the debtor is able to bring previously encunbered
property into the bankruptcy estate where it may be cl ai ned as exenpt
and retai ned after bankruptcy as part of the debtor's fresh start.?®

Inthe present case, the Court rejects the debtors' contention
that 8§ 522(f)(1) allows themto avoi d Hone Federal 's judicial lienin
itsentirety as inpairingtheir honmestead exenption. Rather, it nust
be determ ned to what extent, if any, Honme Federal 's |lien attaches to
t he debtors' honmestead i nterest and prevents their cl ai mof exenpti on,
so that the lien may avoided to the extent of such inpairnent.

I11inois has "opted out” of the federal exenptions, and thus the

rel evant exenption under § 522(b) is that defined by state |l aw. See 11

judicial lien on any property to the extent
that the property could have been exenpted in
t he absence of the lien . .

H. R Rep. No. 595, 95th Cong., 1st Sess. 362 (1977); S. Rep, No. 989,
95th Cong., 2d Sess. 76 (1978).

5I't is instructive to conpare the debtor's avoi di ng power under
§ 522(f)(1) with that under 8§ 522(h), which allows the debtor to
avoi d various types of transfers (for exanple, a preferential
transfer or fraudul ent conveyance) if the trustee does not do so.
However, the debtor, unlike the trustee, cannot avoid the transfer
entirely but only "to the extent that" the debtor could have exenpted
the property if the trustee had avoided the transfer. See U.S.C. 88
522(h), (g); see 3 Collier on Bankruptcy, T 522.30, at 522-104 (15th
ed. 1091). Section 522(h), like 8§ 522(f)(1), enables the debtor to
recover property for the estate in order that it may be cl ained as
exenpt and preserved for the debtor follow ng bankruptcy.
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U.S.C. 88 522(b)(1), (2)(A). The Illinois honestead exenption

pr ovi des:

Amount . Every individual isentitledto an
estate of honestead to the extent in val ue of
$7,500, inthe farmor | ot of | and and bui |l di ngs
thereon, . . . owned. . . and occupi ed by hi mor
her as aresidence . . .; and such honest ead, and
all right and title therein, is exenpt from
attachnent, judgnent, | evy or judgnent sale for
the paynent of is or her debts . .

1. Rev. Stat., ch. 110, par. 12-901 (1989) (enphasis added.)?®

Inlllinois, ajudgnment |ien attachesto all real property of the
debt or once atranscript certified copy, or menorandumof judgnent has
been duly recorded inthe county inwhichthe property islocated. See
IIl. Rev. Stat., ch. 110, par. 12-101 (1989). The honest ead exenpti on,

however, constitutes an exceptiontothisrule. Petitionof Lehman v.

Cottrell, 298 111. App. 434, 440, 19 N.E. 2d 111, 114 (1939). It is
well settledinlllinoisthat ajudgnent Iien does not attachtothe
debtor's homestead i nterest in property. Dixonv. Mller, 42111. App.
3d 688, 690, 356 N E 2d 59, 62 (1976); Cochranv. Cutler, 39111. App.
3d 602, 606, 350 N. E. 2d 59, 62 (1976); Skach v. Heakin, 28 111. App. 3d
346, 351, 328 N. E. 2d 59, 63 (1975); Lehman v. Cottrell, 298 111. App.

at 442, 19 N. E. 2d at 115. Although ot her jurisdictions holdthat the
i en of judgnent does attach to an exi sting honestead but remains
dormant, or is held in abeyance, while the prem ses conti nue to be

occupi ed as a honestead, "thisisnot thelawinlllinois."” Dixonv.

6Under this provision, a husband and wi fe nmay cl ai m honest ead
exenptions of $7,500 each for a conbined total of $15,000. First
Nati onal Bank of Mdline v. Mhr, 162 I1lIl. App. 3d 584, 587, 515
N. E. 2d 1356, 1358 (1987).




Moller, 42 Ill. App. 3d at 690, 356 N.E.2d at 602. Rather, the
homestead is freely alienable by the debtor, id., and judgnent
creditors have nointerest inthe honestead estate that woul d al | ow
themtointerferew ththe debtor's dispositionthereof. Cloudyv.
Meyers, 136 IIll. App. 45, 47-48 (1907); see 20 Ill. L. & Prac.,

Honest eads, 8 75 (1956).7

I1linois courts holdthat thelien of judgnent attaches only to

t he debtor's property that exceeds t he anount al |l owed by statute as a

homestead. Haworth v. Travis, 67 I11. 301, 304 (1873); Skach v.
Heakin, 28 111. App. 3d at 351, 328 N. E. 2d at 631 (1975). Thus, if the
val ue of the debtor's property is greater thanthe statutory exenption,
the lien attaches to t he excess, givingthe judgnment creditor theright

t o subj ect the property to execution and sal ein satisfaction of the

judgment. Moriarty v. Galt, 112 111. 373, 378 (1884); Cochran v.
Cutler, 39 111. App. 3d at 608-09, 350 N. E. 2d at 64; see Hanall e v.
Lebensberger, 267 111. 602, 607 (1915). However, sincethelien of

j udgnment never attaches to t he honmest ead estate, the debtor woul d be
entitledto have that estate set off to hi mor to be conpensat ed f or

it. Cochran v. Cutler, 39 Ill. App. 3d at 609, 350 N. E.2d at 64.

Fromthis exam nation of Illinois exenptionlaw, it can be seen

that thereis no necessity for the debtors to seek avoi dance of Hone

The theory behind the Illinois rule is that both the lien of
j udgnment and the honmestead exenption are creatures of statute and
since a judgnent cannot be a lien on property which is exenpt from
execution and sale, the |egislature nust have intended that the
homest ead exenption statute "partially displace the statute relative
to judgnment liens." Lehman v. Cottrell, 298 IIl. App. at 440, 19
N. E. 2d at 114.




Federal "s | ien under 8 522(f) (1), as their exenptionrightswll be
preserved to themf ol | owi ng bankruptcy i n any event. As di scussed
above, 8 522(f) (1) does not allowthe debtors to avoi dthe judgnent
lienentirely but nmerely provi des for avoi dance in the specific anount
of their exenption. The debtors woul d gai n not hi ng by the use of §
522(f) (1) beyond t he exenptionrights afforded themunder state | aw.
Si nce the judgnent |ien of Home Federal did not attach to the debtors’
homestead i nterest, thereis noinpairnment of the debtors' exenption
and no encunbering lien to be avoi ded.

The Court is aware of no ot her case t hat has consi dered t he ef f ect
of I'llinois exenption|awin determ ning inpairnment of a debtor's
homest ead exenpti on under 8 522(f)(1). Col orado bankruptcy courts,
applying a sim |l ar state exenption statute which provi des that judgment
I'i ens do not attach to t he debtors honest ead estate, have debated t he
guesti on of whet her the debtor nay nevert hel ess enpl oy t he avoi di ng
power of 8 522(f)(1). Inlnre Fry, 83B. R 778, 779 (Bankr. D. Col o.
1988), the court found that, under Col orado | aw, the judgment |ien
coul d never "inpair" the debtor's honest ead exenpti on because the |ien
never attaches to that exenpt property. The court ruled that 8§
522(f) (1) was superfluous with respect to the Col orado honest ead
exenption and coul d not be used to avoid alien on honestead property.

The court inlnre Hermansen, 84 B. R 729 (Bankr. D. Col 0. 1988)

and I nre Packer,, 101 B.R 651 (Bankr. D. Col 0. 1989) di sagreed with

this rationale, stating that even though ajudicial |ien does not
attach to a debtor's exenpt honestead interest in Col orado, the

exi stence of such aclaimpotentially inpairsthe debtor's fresh start.
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The Packer court rul ed t hat a debtor nmust be al |l owed t o proceed under
§ 522(f) (1) toconfirmor "l egally docunent” avoi dance of alien that
"appears toinpair"” the homest ead exenpti on because failureto do so
may | eave the

debtor'stitletoreal property clouded, leadto futurelitigation,
prevent aclosing, precludetitleinsurance, require posting of a bond,
or "otherwi se inpair or i npede a debtor's right to deal with his real
' Packer, 101 B. R at 653;

property inafree and unfettered manner."

seelnre Hermansen, 84 B.R. at 733. The court, accordingly, granted

the debtor's nmotion to avoid |lien under § 522(f)(2).8

Havi ng consi der ed t he reasoni ng of the Col orado courts, this Court
finds no basis for orderi ng avoi dance of alien on a debtor's honest ead
i nterest under 8§ 522(f) (1) when, under applicabl e state exenption | aw,
the l'i en has never attached to that exenpt interest. It is not the
pur pose of 8 522(f) (1) to"confirn' or "docunment” t he absence of |iens
on exenpt property but to effect the renoval of liens affixedtothe
debtor's interest sothat property which woul d ot herw se be exenpt nmay
pass i nto t he bankruptcy estate to be cl ai ned as exenpt. See Oaen v.
Oven, __ US. __ , 1l S Ct. 1833, 1835-36 (1991). It would be a
nmeani ngl ess act for the court to order avoi dance, of |iens under §

522(f) (1), as was done i nPacker and Hermansen, if t he debtors' exenpt

property is already free of encunmbering |iens. This Court,

8The district court, in In re Duden, 102 B.R 797 (D. Colo.
1989) and In re Robinson, 114 B.R 716 (D. Colo. 1990), adopted the
Packer and Hermansen position, finding that to deci de otherw se would
"l eave debtors and creditors in linmbo as to the status of judicial
i ens post-bankruptcy." Robinson, 114 B.R at 720.
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accordingly, agrees withtheFry rati onal e t hat where st at e exenption
| aw provi des that judicial Iiens donot attach to the debtor's exenpt
honestead i nterest, a debtor's noti on under 8 522(f) (1) is unavailing
and nust be denied.®

The Court's rulingthat § 522(f) (1) Iien avoi dance i s unavail abl e
to the debtors here does not deny t hemany benefits afforded by t he
Bankr upt cy Code but nerely | eaves undi st urbed t he prot ecti ons al ready
pr ovi ded under state exenptionlaw. By definingthe debtors' honestead
exenption as free fromattachnment by judicial liens, Illinois exenption
law mrrors the effect of |lien avoi dance under § 522(f)(1). The
Suprene Court has rejected state | awattenpts to define exenpt property
in a way that would override the |ien avoidance provision of 8§

522(f)(1). See Onen v. Omen: state lawdefinition of |ien encunbered

property as nonexenpt does not precl ude avoi dance under 8§ 522(f)(1).
The st ate exenpti on provi sion here, however, is consistent withthe
pur pose and effect of 8§ 522(f)(1).

The Court finds that Home Federal 's judicial |iendoes not inpair
an exenption to which the debtors woul d have been entitl ed because,
under statelaw, nolien attachedto the debtors' exenpt honest ead

interest. For the reasons stated, the Court deni es t he debtors' noti on

The Packer, Duden and Robi nson courts, with their concern for
protecting the debtor's ability to deal with property after
bankruptcy "in a free and unfettered manner," appear to contenpl ate
t he conpl ete avoi dance of judicial |iens under § 522(f)(1). As
di scussed above, the debtor is not entitled to avoid judicial liens
that remain as a charge on his property above the exenption anount.
The debtor's fresh start is assured when he Is able to retain
property in the specific amunt of his exenption follow ng
bankr uptcy.
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to avoid |lien under 8§ 522(f)(1).

See written order.

/sl Kenneth J. Meyers
U. S. Bankruptcy Judge

ENTERED: _March 6, 1992
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