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V. )
)
CHARMAI NE E. CHENOWETH, )
et. al, )
Def endants. )
OPI NI ON

Debt or Char mai ne Chenowet h and her husband filed a joint
petition for Chapter 7 bankruptcy relief on March 30, 1990. On
August 26, 1990, within 180 days after the date of the petition, the
debtor's great-aunt, Seville Crenshaw, died, leaving a will which
named the debtor as a one-quarter | egatee of her aunt's estate. The
will of Seville Crenshaw was not admitted to probate until October
12, 1990, nore than 180 days after the filing of the debtor's
bankruptcy petition.

On Novenber 26, 1990, the debtor executed a disclainmer of her
rights as |l egatee under the will of Seville Crenshaw pursuant to the
II'linois disclainer statute. See Ill. Rev. Stat., ch. 110 1/2, | 2-7
(1989). The effect of this disclainmer was to transfer the debtor's

interest under the will to her son, Scott Chenowet h.



On February 28, 1991, the trustee of the debtor's bankruptcy
estate filed this action to avoid post-petition transfer and for
turnover. The trustee all eges that upon the death of the debtor's
great-aunt within 180 days of the bankruptcy filing, the debtor
acqui red or becane entitled to acquire aninterest in property as
| egat ee under her great-aunt'swll. As aresult, the trustee contends
that the debtor's interest under the will constitutes property of the
debt or' s bankruptcy estate pursuant tothe after-acquired property
provision of 11 U S.C. 8541(a)(5) and that the disclainmer of
i nheritance executed by the debtor on Novenber 26, 1990, was an
unaut hori zed postpetition transfer of estate property that may be
avoi ded under 8549 of the Bankruptcy Code. See 11 U.S.C. 8549(a).

The debt or opposes the trustee's action, contending that she
acquired nointerest under thewll of Seville Crenshawuntil the will

was adnmitted to probate nore than 180 days after the date of her

bankruptcy petition. The debtor asserts that under Il1linois |Iaw,
adm ssion of awill to probate effects the transfer of real and
personal property under thetestator'swll, at whichtinetitletothe

property relates back tothe date of the testator's death. The debtor
cont ends t hat because the will was not admtted to probate withinthe
180 day peri od of 8541(a)(5), she acquired nointerest in property
during that tine that coul d be cl ai med by the trustee as property of
her bankruptcy estate.

The trustee has filed a nmotion for sunmary judgnent seeking
a deternmination that the debtor "acquired or becane entitled to

acquire" aninterest inproperty under thew || of Seville Crenshaw
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upon her death wi t hin 180 days of t he debtor's bankruptcy petition.
The debtor and the other defendants, Scott Chenoweth and the
i ndependent executor of the decedent's estate, have all filed counter-
notions for sunmary j udgnent, contendi ng that t he debtor acquired no
interest in the decedent's estate until adm ssion of the will to
probate nmore than 180 days after the bankruptcy filing.?

Section 541(a)(5)(A) includes as property of a debtor's bankruptcy
est at e:

(5) Any interest in property that woul d have
been property of the estate if suchinterest had
been an i nterest of the debtor onthe date of the
filing of the petition, and that the debtor
acquires or becones entitledto acquirewthin
180 days after such date--

(A by bequest, devise, or inheritance [.]?
11 U.S.C. 8§ 541(a)(5)(A) (enphasis added).
The inclusionin 8 541(a)(5)(A) of interests which the debtor
"acquires or becones entitled to acquire” within 180 days after

bankr upt cy makes this provisionmaterially different fromthe rel evant

1 The three defendants assert identical positions concerning
the debtor's interest in property for purposes of 8541(a)(5)(A).
Accordingly, the Court's discussion of "the debtor's" argunment wll
be equal ly applicable to the other two defendants.

2 A "devise" is a testamentary disposition of real property,
whereas a "bequest"” or "legacy" is the disposition of personalty by
will. In strict common |aw termnm nol ogy, "legacy" and "devise" do not

mean the same thing and are not interchangeable, the latter being
used only in relation to real property. However, by construction,
the word "l egacy" may be extended to include realty or interests
therein. Black's Law Dictionary 452, 891 (6th ed. 1990).

In the present case, the property given to the debtor under the
will of Seville Crenshaw consists of both real and personal property.
For sinplicity purposes, the Court has used the terns "l egacy" and
"l egatee” in discussing the debtor's interest in such property.



stat ut e under 870a of the former Bankruptcy Act, which di d not purport
toinclude property whi ch the debtor "becones entitledto acquire" but
only such property "whi chvests in the bankrupt wi thin six nonths after
bankruptcy by bequest, devise, or inheritance. . . ." 11 U S.C
8110(a), 12 (1976) (enphasis added); see Inre Detlefsen, 610 F. 2d 512,

520 (8th Cir. 1979); seealsolnre Watson, 65 B.R 9, 11 (Bankr. C. D.

I11. 1986); Inre Lewis, 45 B.R 27, 29, n.1 (Bankr. 1984). The

"entitled to acquire" | anguage of 8541(a)(5)(A) results in a nuch
br oader definition of property of the estate for testanentary i nterests
ari si ng after bankruptcy and mani fests Congress' intent to capture such
interests for the trustee and the bankruptcy estate. As such,
8541(a)(5) (A) overrides the applicable state | awof disclainmer and
supersedes the debtor's right to renounce an interest to which he
becomes entitled within 180 days of filing his petition. Seelnre
At chi son, 101 B.R 556, 558 (Bankr. S.D. Ill. 1989), aff'd 925 F. 2d 209
(7th Cir. 1991).

Federal |lawis controlling ontheissue of what constitutes property
of a debtor's bankruptcy estate. Section 541(a)(5), as an exceptionto
t he general rule that a debtor's estate consists of all | egal and
equitable interests in property upon comrencenent of the case,
incorporatesintothe estate certain property interests that arise
after the date of filing. The Bankruptcy Code, however, does not
define a debtor's "interest in property,"” and, absent a federal
provision to the contrary, a debtor's interest in property is

det erm ned under statelaw. |nre Atchison, 925 F. 2d 209, 210 (7th

Cir. 1991), petitionfor cert. filed (June 14, 1991) (No. 91-82). In
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the present case, the Court nust look to lllinois probate |aw to
det er mi ne whet her t he debtor acquired or becane entitledto acquire a
property interest under the will of Seville G enshawupon her deat h and
prior to adm ssion of the will to probate.

As t he debtor asserts, Illinoislawrequiresthat awill be duly

admttedto probate beforeit iseffectivetotransfer title as a deed

or other instrunment of title. Barnett v. Barnett, 284 111 . 580, 586,
120 N. E. 532, 534-35(1918); Stull v. Veatch, 236 111. 207, 213, 86
N. E. 227, 229 (1908); seelll. Rev. Stat., ch. 110 1/2, 74-13 (1989).

The pur pose of probateistoestablishthelegal status of thew Il and

furnish record evidence of therights to property existing under the

will. Ashnorev. Newran, 350 II1. 64, 81, 183 N.E. 1, 8 (1932); Havill
v. Havill, 332 111. 11, 15-16, 163 N. E. 428, 430 (1928); Crooker V.
McArdle, 332 111. 27, 29, 163 N. E. 384, 385 (1928). In the case of

real estate so devised, probate of thewill gives the devisee alegally
recogni zed i nt erest that, because recorded, may be asserted agai nst

subsequent purchasers. See Eckland v. Jankowski, 407 I1l. 263, 266, 95

N. E. 2d 342, 343 (1950).

Simlarly, aw |l transferring personal property nust be probat ed
bef ore | egat ees obtai nthe | egal right to possess and enj oy t he assets.
The executor, as a quasi trustee for creditors, distributees, and

| egatees, takes legal titletothe personal estate of the decedent in

order to pay debts and ot her costs of admi nistration. See W I nere v.
Stibolt, 152 Il1. App. 3d 642, 645, 504 N.E.2d 916, 918 (1987):
execut or or adm ni strator of decedent's estate may nmai ntain action for

recovery of personal property of decedent but | egat ees have no standi ng
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tofile suit on behal f of decedent; Boghasi an v. M dCity Nati onal Bank

of Chicago, 25111. App. 2d 455, 459-60, 167 N. E. 2d 442, 444 (1960);
see al so McLean County Coal Co. v. Long, 91 1I1. 617, 619 (1879). It

isonly through the process of probate that | egatees acquiretitleto
personal ty of the estate by neans of a subsequent transfer fromthe
execut or or personal representative. See 36 1I111. L. &Prac., Wlls,
§468, at 508 (1958).

Wi | e adm ssion to probate provi des | egal recognitionof rights

under awill, the property interest of one taking under aw || does not
arise fromthe probate proceeding but fromthe will itself. As a
testamentary instrunent, the will speaks from the death of the

testator, and the rights of those taking under thew Il are fi xed and

unchangeabl e as of that time. Havill v. Havill, 332 111. at 15, 163

N. E. at 429. Upon the death of the testator, thewill is no |l onger
anmbul at ory and cannot be revoked or altered as duringthe lifetime of
the testator. Thus, under Illinois |law, real estate owned by the
decedent passes directly to the devi see uponthe testator's death and
not at probate; the executor takes notitle or right of possession

therein. Mppenv. Meppen, 392 1. 30, 35, 63 N E. 2d 755, 757 (1945);

see Matter of Estate of Hall, 127 111. App. 3d 1031, 1034, 469 N. E. 2d

378, 380 (1984): title to real property passed i medi ately upon
testator's death so that i ncone fromproperty went to beneficiaries of
testamentary trust rather than to executor to pay costs of

adm ni stration; see also Scott v. Scott, 179 111. App. 3d 489, 492, 534

N.E.2d 174, 176. Personal property, by contrast, is held by the

executor as trustee for the paynent of debts and the expenses of
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adm ni strati on. However, intheir capacity ascestui s que trust,

| egat ees taking under the will acquire an equitable interest in
property of the estate as of the death of thetestator. 191II. L. &

Prac. Executors and Adm ni strators, 873, at 55 (1956); see Moore v.

Brandenburg, 248 II1. 232, 236, 93 N.E. 733, 735 (1911); MLean County

Coal Co. 91 Il1. at 619, 621.

Inthe present case, thew || of Seville Crenshawgave t he debt or
a one-quarter interest in the residuary estate of the testator,
entitling the debtor to receive both real and personal property of the
estate. Under Illinois law, the debtor's interest in real estate
passed t o her i medi atel y upon t he death of the testator. Likew se,
t he debt or acquired an equitabl e interest in personal property of the
estate as of thetestator's death, withlegal title to pass follow ng
conpletion of adm nistration of the estate.

Notwi t hstanding the rul e that real estate passes directly uponthe
testator's death, the debtor argues t hat she acquired nointerest in
property under her great-aunt'swill until thew Il was admttedto
probate andtitletothereal estate rel ated back to the death of the
testator. Under the doctrine of "relation back," oncethe validity of
aw ll has been established by adm ssion to probate, the devi see's
titleis deenedtorelate back tothe date of the testator's death and

islegally effectivefromthat time. See Oooker v. MArdle, 332 111.

at 29, 163 N.E. at 385. Illinois courts enploy the fiction of relation
back to protect the devisee'stitleduringthe period prior to probate

and to validate any actions takeninthat tinme. Ashnore v. Newran, 350




I11. at 81, 183 N.E. at 8.3

I n arguing that a devi see has no property interest until title
rel at es back upon adm ssion of awill to probate, the debtor confuses
| egal recognition of the devisee's interest, which occurs through
probate of thewill, with creation of the property interest itself,
whi ch occurs when the will becones effective upon the death of the
testator. Probate, rather than creating the devisee's property
interest, nerely serves to validate an already existingright. 1d. As
di scussed above, adm ssion of awill to probate gives the devi see
recordtitle to real property under the will that may be asserted
agai nst subsequent purchasers. "Rel ation back"” extends the validity of

thistitle backtothetestator's death, whenthe interest actually

arose.
The case of Eckland v. Jankowski, 407 II1l. 263, 95 N. E. 2d 342
(1950), reliedupon by the debtor, illustrates the distinction between

acquiringaninterest inreal estate under thew || of atestator and
obt ai ni ng | egal recognition of the devisee'stitlethroughthe process
of probate. InEckland, heirs-at-|lawof the decedent sol d real estate
owned by t he decedent fol |l owi ng adm ni strati on of the decedent's estate
as anintestate. Later, aw |l was found devi sing the propertytoa
third party who was not an heir. The devisee hadthew || admttedto

probat e and asserted that histitlerel ated back tothe death of the

3" Rel ation back" is |likewi se applied in the case of persona
property to extend the executor's title to personalty back to the
date of death and validate acts done by the executor prior to his

appoi ntment. See Ashnore v. Newman, 350 Ill. at 81; Makepeace V.
Moore, 10 III. 474, 477 (1849); Hardy v. Wallis, 103 Ill. App. 141,
144 (1902).



testator, rendering the prior conveyance by the heirs void. The court
rul ed, however, that where there had been no probate of the will giving
t he purchasers record notice of the devisee'sinterest inthe property,
t hey were bona fi de purchasers not chargeabl e with notice and their
titl e was good agai nst t he devi see who subsequently filedthew | for
record. Id., 407 Ill. at 268-69, 95 N.E. 2d at 344.

The Eckl and court di d not, as argued by t he debtor, findthat the
devi see acquired nointerest inthe real property of the decedent prior
to adm ssion of the will to probate. Rather, the court rul edthat,
absent probate, the devisee could not "assert his title"” to |and
devi sed t o hi magai nst i nterveni ng purchasers who t ook wi t hout notice
of the devisee's interest. 1d.. at 266, 95 N.E. 2d at 343.

The i ssue i nthe present case i s not whet her t he debtor had record
titletothe devisedreal estate that coul d be asserted agai nst third
parti es but whether she acquired or becane entitled to acquire a
property interest under the will that constitutes property of the
debtor |s bankruptcy estate under 8541(a)(5)(A). The will was
effective fromthe date of deathto passtitletothereal estate so
devi sed. The debtor was entitledto havethis title recorded and nade
good as agai nst all the world by' adm ssion of thew || to probate, but
it wasthewll--and not the proving of thew ll--that gave t he debt or
her interest in property. The Court finds, therefore, that the real
estate devised to the debtor under her great-aunt's will was an
interest inproperty that the debtor "acquired or becane entitledto
acquire"” within the nmeaning of 8541(a)(5)(A).

The decedent's will Iikew se gave the debtor an interest in
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personal property that accrued uponthe testator's death. Wilethis
was an equi tabl e and not alegal interest, it was a property interest
t hat arose during the 180 day peri od fol | owi ng bankruptcy. As such,
the debtor's interest in personal property cones withinthe scope of
8541(a)(5)(A) and constitutes property of her bankruptcy estate.
Because the debtor’'s interest in property under her greataunt's
estate i s includabl ein her bankruptcy estate under 8541(a)(5)(A), her
attenpt totransfer this interest by disclai ner under state | awnmay be
avoi ded by t he bankruptcy trustee under 8549 as a postpetition transfer
of property of the estate. For the reasons stated, therefore, the
Court finds for the plaintiff trustee and agai nst t he debt or and ot her
def endants on their respective notions for summry j udgnent on t he

trustee's conplaint. See witten order

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: SEPTEMBER 27, 1991
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