IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

IN RE:

DON H. COCHONOUR,

Debtor.

DON H. COCHONOUR,
Rantiff,
VS,
JAY E. HAYDEN FOUNDATION, an
Illinois charitable not-for-profit

corporation,

Defendants.

JAY E. HAYDEN FOUNDATION, an
[llinois charitable not-for-profit
corporétion,

Counter-Claimant

and Cross-Claimant,

VS,

DON H. COCHONOUR,

Counter-Defendant,

and

FIRST CRAWFORD STATE BANK,

Counter-Defendant.
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OPINION

This matter having come before the Court on aMoation to Dismiss Counterclaim and Cross-Claim
to Avoid Fraudulent Transfer and Cross-Claim for Marshding filed by Debtor/Plantiff, and Jay E. Hayden
Foundation's Response to Debtor's Motion to Dismiss Counter-Claim and Cross-Claim; the Court, having
reviewed written memoranda filed by the parties and being otherwise fully advised in the premises, makes
the following findings of fact and conclusons of law pursuant to Rule 7052 of the Federd Rules of
Bankruptcy Procedure.

InhisMotion to Dismiss Counterclaim and Cross-Claim to Avoid Fraudulent Transfer and Cross-
Clam for Marshaing, the Debtor/Plaintiff argues that the counter-clams and cross-claims of Defendant,
Jay E. Hayden Foundation should be dismissed as being barred by the gpplicable satute of limitations
found in the Uniform Fraudulent Transfer Act, 740 ILCS 160/1, et seg., and/or its predecessor statute
SH.A., Chap. 59, para 4. Inresponse, the Counter-Claimant/Cross-Claimant has asserted that, by virtue
of the discovery rule and fraudulent conced ment, the counter-clam and cross-clams were timely filed.

A review of the statutory and case authority cited by the Counter-Claimant/Cross-Clamant in its
Memorandum of Law in Opposition to Counter-Defendant's Rule 12(b)(6) Motion to Dismiss leads the
Court to conclude that there is an issue of fact as to whether the causes of action represented in the
counter-claims and cross-claims were fraudulently conceded; thus, tolling the satute of limitations. Given
thisissue of fact, the Court finds that the question of whether the Jay E. Hayden Foundation reasonably
could have discovered its causes of action during the limitation period must be resolved by trid. See:

Sperry v. Bargaren, 523 F.2d 708 (7th Cir. 1975). Furthermore, the Court finds that there are factua

issues concerning the application of 1llinois discovery rule which may aso bring the counter-clams and



cross-clams within the applicablelimitations. For these reasons, the Court findsthat theMotion to Dismiss
Counterclam and Cross-Claim to Avoid Fraudulent Transfer and Cross-Claim for Marshaling must be
denied.

ENTERED: March 10, 2004.

/9Gerdd D. Fines

GERALD D. FINES
United States Bankruptcy Judge



