I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

I N RE: )
)

JOHN T. CONNORS and ) Bankruptcy Case No. 99-32167
MARY L. CONNORS, )
)
Debt or s. )

)
)
UNI ON PLANTERS BANK, N. A., )
)
Plaintiff, )
)
VS. ) Adversary Case No. 00-3027
)
JOHN T. CONNORS and )
MARY L. CONNORS, )
a/ k/'a Lynn Connors, )
)
Def endant s. )
OPI NI ON

Thi s matter havi ng cone before the Court on a Mdtion for Sumary
Judgnment filed by Plaintiff, Union Planters Bank, N. A., on June 23,
2000, and Response to Moti on for Summary Judgnent of Union Pl anters
Bank, N. A. filed by the Debtors/Defendants; the Court, having heard
ar gurment s of counsel and bei ng ot herwi se fully advi sed i nthe prem ses,
makes t he fol | owi ng findi ngs of fact and concl usi ons of | awpursuant to
Rul e 7052 of the Federal Rul es of Bankruptcy Procedure.

I norder to prevail onanotionfor summary judgnent, the novant
must meet the statutory criteriaset forthin Rule 56 of the Federal

Rul es of G vil Procedure, nmade applicableto adversary proceedingsin



bankr upt cy by Rul e 7056 of t he Federal Rul es of Bankruptcy Procedure.
Rul e 56(c) reads in part:

[ T] he j udgment sought shall be rendered forthwithif the
pl eadi ngs, depositions, answers tointerrogatories, and
adm ssions onfile, together wwththe affidavits, if any,
showt hat thereis no genuineissue astoany material fact
and that the noving party is entitled to judgnent as a
matter of | aw.

See: Donald v. Polk County, 836 F.2d 376 (7th Cir. 1988).

The Uni ted St ates Suprene Court has i ssued a seri es of opinions
whi ch encour age t he use of summary j udgnent as a nmeans of di sposi ng of

factual l y unsupported clains. Andersonv. Liberty Lobby, Inc., 477

U S. 242, 106 S.Ct. 2505 (1986); Celotex Corp. v. Catrett, 477 U. S.

317, 106 S. Ct. 2548 (1986); Matsushita Electric Industrial Co. v.

Zenith Radio Corp., 475 U. S. 574, 106 S. Ct. 1348 (1986). "The primary

pur pose for granting a sumrary judgnent notionis to avoi d unnecessary
trials whenthereis nogenuineissue of material fact in dispute.™

Farries v. Stanadyne/Chicago Div., 832 F.2d 374 (7th Gr. 1987). The

burdenis on the noving party to showt hat no genui ne i ssue of materi al

fact is in dispute. Anderson, supra, at 2514. There i s no genui ne

issue for trial if the record, taken as a whol e, does not |ead a
rational trier of fact to find for the non-noving party. See:

Mat sushita, supra, at 587. "If the evidenceis nerely colorableor is

not significantly probative, summary judgnent may be granted.”

Ander son, supra, at 250.

The i nstant adversary proceedi ng brought by the Plaintiff is
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controlled by 11 U S.C. § 727(a)(3), which states:

(a) The court shall grant the debtor a discharge,
unl ess -

(3) the debtor has conceal ed, destroyed,
nutilated, falsified, or failedto keep or preserve any
recorded i nformation, includi ng books, docunents,
records, and papers, fromwhi chthe debtor's financi a
condition or business transactions mght be
ascertai ned, unless such act or failure to act was
justified under all of the circunstances of the case;

Section 727(a)(3), by its very nature, requires a fact-intensive
i nquiry as to the Debt ors/ Def endants' actions as to books, docunents,
records, and ot her papers concerning their financial condition. Wile
it is apparent in the instant case that certain of the
Debt or s/ Def endants' records have been disposed of on the
Debt or s/ Def endant s’ own adm ssions, it is evident that there are ot her
records which are avai |l abl e t o Debt or s/ Def endants' creditors, and a
guestion of fact exists as to whether those other records are
sufficient toallowcreditors to ascertainthe Debtors/Defendants'
financial condition or business transactions prior to the
Debt or s/ Def endant s' bankruptcy filing under Chapter 7 of the Bankruptcy
Code. Furthernore, there is a factual question as to what
docunentation Plaintiff herein muy have had availableto it through
sour ces ot her than t he Debt ors/ Defendants. Wth such materi al factual
di sputes remai ni ng at i ssue, the Court nust conclude that this matter
is not ripefor sunmary judgnment, and, as such, nust deny Plaintiff's

Motion for Summary Judgnent as filed on June 23, 2000.
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ENTERED: August 9, 2000.

/'s/ GERALD D. FINES
United States Bankruptcy Judge



