I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 12
ROBERT F. COOPER and )

PHYLLI'S J. COOPER, No. BK 86-31243

N N’ N’ N’

Debt or (s) .

MEMORANDUM AND ORDER

Debt ors, Robert and Phyllis Cooper, filed a Chapter 12 bankruptcy
petition on Decenber 12, 1986, and filed their original plan of
reorgani zati on on March 12, 1987. They subsequently filed a first
anmendnent to their plan on Septenber 14, 1987, and a second anendnent
on Cctober 13, 1987. On Novenber 24, 1987, debtors filed a third
amendnent to their plan of reorgani zati on, whi ch was confirned by order
of the Court on Decenber 14, 1987.

Debtors' plan as confirned provi des for payments to unsecured
creditors over thelife of the planin the anount of $57,050. This
amount represents the |iqui dation val ue of debtors' wunencunbered farm
machi nery and equi prent as of Novenber 1, 1987. The pl an defi nes the
effective date of the plan as the "date the order confirmng the plan
becones fi nal and non-appeal abl e,” whi ch was assuned t o be Novenber
1, 1987, in debtors' Iliquidation analysis.

On May 6, 1988, debtors filed a fourth anendnment to their
pl an in which they seek to nodify the confirmed pl an of reorgani zati on
withregardto the treatnent of unsecured clains. By this amendnent,
debt ors propose to sell a portion of the farmnmachi nery and equi pnent

and to distribute the proceeds to unsecured creditors, after paynent of



trustee fees and unpaid attorney's fees. The anmendnent further
proposes to reduce the amunt of the yearly paynents to unsecured
creditors.

The trustee has filed two objections to debtors' proposed
amendnment, one of which -- regarding the anount of trustee's fees to be
pai d under t he amendnent -- has been settled. The trustee's remai ni ng
objectionis that the anendnent proposes to pay unsecured creditors
$34, 150 over thelife of the plan, whichis less thanthe liquidation
val ue of $57, 050 provided inthe confirmed plan. The trustee prays
t hat the plan as nodified provide for total paynents of $57,050to
unsecured creditors soas toconply with 81225(a) (4), which requires
t hat unsecured creditors receive at | east as nmuch under a Chapter 12
pl an as they would receive in a Chapter 7 liquidation.!?

Inresponsetothe trustee's objection, debtors state that the
val ue of their unencunbered f ar mnmachi nery and equi prent i s | ess t han
that set forthintheir original |iquidationanalysis of Novenber 1987
and assert that this |esser val ue shoul d control in determ ni ng whet her

t he proposed nodificationto their plan conpliesw ththeliquidation

1Section 1225(a)(4) provides:
(a). . .[Tlhe court shall confirma plan if --

(4) the value, as of the effective date of the
pl an, of property to be distributed under the
pl an on account of each all owed unsecured claim
is not |less than the ampbunt that would be paid
on such claimif the estate of the debtor were
i qui dat ed under Chapter 7 of this title on
such date.

This requirenment is made applicable to post-confirmation
nodi fications by 11 U . S.C. 81229(b)(1).
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test of 81225(a)(4). Debtors maintainthat the appropriatetinefor
determ ning the |i qui dati on val ue of unencunbered assets i n a post -
confirmation nodificationis thetinme of the proposed nodification
rather than the time the original plan becane effective. Debtors
contend, therefore, that their nodified plan shoul d be approved over
the trustee' s objection because it proposes to pay unsecured creditors
t he val ue of unencunbered assets as of the date of their nodified pl an.
At hearing onthetrustee's objection, debtors informedthe court
t hat t he $57, 050 | i qui dati on val ue ascri bed to their unencunbered farm
machi nery and equi pnent i n Novenber 1987 was an i nfl at ed val ue based on
debtors' own esti mates. Debtors have since obtai ned prof essi onal
apprai sal s of this equiprent in preparingto sell part of the equi pnent
inorder toreduce their farm ng operation. The |Iiquidation val ue
based on t hese appraisalsislessthanthat originally estimted, and
debt ors assert that they are only requiredto pay the revised val ue of
$34, 150 over the life of the plan in order to conply with the
confirmation standard of 81225(a)(4).
Section 1229, dealingwi th nodificationof a Chapter 12 plan after
confirmation, provides in pertinent part:
(a) At any tinme after confirnmation of the plan
but before the conpletion of paynments under such
pl an, the plan may be nodified... to --
(1) increase or reduce the amount of

payments on cl ai ns of a particul ar cl ass
provi ded for by the plan;

(b)(2) The plan as nodified becones the plan
unl ess, after notice and hearing, such
modi fication is di sapproved.
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11 U.S.C. 81229.

Post - confirmati on nodi fi cati on under Chapter 12, as under Chapter
13, i s intended as a nethod of addressing unforeseen difficultiesthat
ari se during plan adm ni strati on, and such nodificationis warranted
only when an unanticipated change in circunstances affects

i npl enent ati on of the plan as confirnmed. Matter of G ogg Farns, Inc.,

91 B.R 482 (Bankr. N.D. Ind. 1988); Inre Dittner, 82 B.R 1019

(Bankr. D. N.D. 1988). A debtor seekingto nodify a confirmnmed Chapter
12 pl an under 81229 has t he burden of proving that the nodifications
meet the confirmationrequirenents. Inre Hart, 90 B.R 150 ( Bankr.
E.D. N.C 1988). Absent a nodification under 81229, the provisions
of a confirmed Chapter 12 pl an are bi ndi ng on both the debtor and hi s

creditors. See 11 U.S.C. 81227(a); lIn re Grogg Farms, Inc.

Debt or s have cited no authority, and t he Court has found none, in
whi ch nodi fication of a Chapter 12 pl an was al | owed based on a | esser
| i qui dation val ue than exi sted at the time of confirmation. Debtors,
observing that a nodified plan repl aces the origi nal plan, assert that
nodi fi cation has the effect of creating a new"effective date of the
pl an" as of which debtors' estate is to be valued to determ ne
conpliance with 81225(a)(4). The court, however, need not reachthis
i ssue under the facts of the instant case. By debtors' own adm ssi on,
t her e has been no change i n t he val ue of t heir unencunbered assets in
t he fewnont hs si nce confirmati on. Rather, debtors have det erm ned
that their original estimate of value inthe liquidation analysis of

their confirmed plan was not accurate. While debtors seek to be
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relieved of the consequences of their m staken val uation, it woul d be
contrary to the purpose of 81229 to all owdebtors to change a ter mof
their confirmed planthat coul d have and shoul d have been properly

determ ned at thetine of confirmation. &. Inre Gogg Farns, I nc. :

confirmation isres judi cata as to those i ssues whi ch coul d and shoul d

have been raised prior to or in connection with confirmation.

I n considering debtors' proposal to decrease the amount of
paynments to unsecured creditors, the Court must be aware of the
| egi ti mat e expectations of the parties tothe confirned plan and the
need for finalityindetermningtheir rights and duties. Seelnre

G&Grogg Farms, Inc. Once debtors' Chapter 12 pl an was confirned, their

creditors couldrightfully expect that the newcontractual arrangenent
represent ed by t he pl an woul d be conplied wi th. Absent sone unforeseen
difficulty leadingto debtors' inabilitytofulfill their obligations
under t he pl an, the pl an shoul d be i npl enent ed as agreed. The Court
finds, therefore, that debtors' proposed nodificationto their plan
provi di ng for payment to unsecured creditors inthe anount of $34, 150
over thelife of theplanfailstoconply with 81225(a)(4) and cannot
be approved as proposed.

At hearing, debtors statedthat if the Court should findthat the
payment s t o unsecured creditors under their proposed fourth amendment
tothe plan were insufficient, the trustee and debtors have agreed t hat
debt ors woul d i ncrease t hese paynents by $4, 500 per year in order to
gi ve the unsecured credi tors t he equi val ent of the |iquidation val ue of
debt ors' equi pnment as of Novenber 1, 1987. Based upon this

representation, the Court will approve debtors' proposed fourth
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amendnment to all owdebtors to sell a portion of their farmmachi nery
and equi pnent and to distribute the proceeds proratato unsecured
creditors after paynent of trustee and attorney's fees. The anount of
the trustee's fee to be paid fromthe sal e proceeds is $2,300, as
agreed at the tinme of hearing.

| TIS ORDERED, therefore, that debtors' fourth anendnent totheir
Chapter 12 pl an i s APPROVED as nodi fi ed by t he agreenent between t he
trust ee and debtors regardi ng paynents to unsecured creditors and t he

ampbunt of the trustee's fee.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY  JUDGE

ENTERED: January 6., 1989




