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Following the District Court's denial of the defendants' notion
for wi t hdrawal of reference (No. 90 5070, S.D. IIl. June 25, 1990),
this matter i s before the Court for disposition of the defendants’
remai ni ng noti ons for abstention and di sm ssal.! These npti ons were
filedinresponsetothe conpl ai nt of debtor, Corrugated Converting
Equi pnent, Inc., which seeks injunctive relief and danages from
def endants, Pioneer Container Machinery, Inc. ("Pioneer"), MKke
McM | | an, Ri ck Waggoner, and Aneri can Corrugat ed Machi ne Cor porati on
("American"), by reason of the defendants' all eged transport and

recei pt of stolen trade secrets

By order of March 26, 1990, this Court stayed disposition of
t he defendants' notions for abstention and dism ssal pending the
District Court's determ nation of the nmotion for w thdrawal of
reference.



and the defendants, alleged unfair conpetition.

The debtor' s conpl ai nt consi sts of four counts. Counts | and I |
assert viol ati ons of the Racketeer Influenced and Corrupt Organi zati ons
Act ("RICO'") (18 U.S. C. 8 1961, et seq.) and Counts |1l and |V assert
state | awunfair conpetitionclains. Bytheir notions, defendants
Pi oneer, McM | | an, and Waggoner seek di scretionary abstentionasto
Counts | and I'l and bot h mandat ory and di screti onary abstention as to
Counts Il and I V. These defendants additionally seek di sm ssal of
Counts Il and |1V because of the pendency of a state court action
ari sing out of the same transaction, and t hey seek di sm ssal of the
debtor's action or, alternatively, a determ nation of whether it is a
core or noncore proceeding. Finally, defendant Arerican has filed a
notionto dismss for | ack of personal jurisdictionandinproper venue.

Def endants McM | | an and Waggoner are fornmer enpl oyees of the
debt or, whichisinthe business of manufacturing machi nery usedinthe
packing industry. The debtor filed for Chapter 11 bankruptcy
protectionin Septenber 1989. In Cctober 1989, MM I | an and Waggoner
term nated their enploynent with the debtor and forned their own
conpany, Pioneer, whichis simlarly engagedinthe manufacture of
machi nery for the packing industry. The renai ni ng def endant, Aneri can,
was a sal es representative for the debtor until | ate Cctober 1989, when
ittermnateditsrelationshipwththe debtor and becane associ at ed
with defendants Pioneer, McM Il an, and Waggoner.

On Decenber 29, 1989, def endants Pi oneer, McM I | an, and Waggoner
commenced a state court action seeking injunctive and decl aratory

relief. Count |I of the defendants' conpl ai nt sought to enjointhe



debt or and t he debtor's presi dent, Stephen G| bert, fromcontactingthe
def endant s’ custoners and nmaki ng fal se statenents adversely refl ecting
on t he def endants' busi ness activities. In Count Il, the defendants
sought a decl aratory judgnent that they had not wongfully taken
custonmer and parts lists fromthe debtor and had not inproperly
contacted custoners of the debtor.

On January 12, 1990, the debtor filedits four-count conplaint in
t hi s Court agai nst Pioneer, McM || an, Waggoner, and Aneri can. The
conpl ai nt al |l eges that t he def endants, whil e servi ng as enpl oyees or
customer representatives of the debtor, obtained know edge of
confidential plans, drawi ngs, specifications, and custonmer and parts
i sts owned by t he debtor. The conplaint further alleges that, after
termnating their relationshipw ththe debtor, the defendants used
this informationinthe manufacture and sal e of products "deceptively
identical" tothose bei ng manufactured and sol d by the debtor. Counts
| and Il of the conpl ai nt, based on RI CO, seek trebl e damages i nt he
anount of $3 mllionfor injuries resulting fromthe defendants' use of
stolen trade secrets. Counts |1l and |V, stating the sane fact ual
background and all egations of "undue advantage"” and "unfair

conpetition,"” seek to enjointhe defendants fromusi ng confidenti al
i nformati on obtained while in the debtor's enploy (Count 111) and
request danmages i nthe amount of $1 mllionfor injuries suffered as a
result of the defendants' actions (Count V).

Mandat ory Abstention--Counts 11l and IV

The def endant s seek mandat ory abstention as to Counts |11l and IV

because of the state court action filed by themsubsequent to the
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debtor's bankruptcy filing. Under 28 U.S. C. § 1334(c)(2), abstention
is requiredwhere (1) aproceedingis based on a state | aw cause of
action, (2) it isanoncoreor "relatedto” proceeding, (3) thereis no
i ndependent basis for federal jurisdiction, (4) an acti on has been
comenced in state court, and (5) it can betinely resol ved there.? The
first threeelenments arefulfilledasto Counts Il and 1V, as they are
admttedly based on a state |law cause of action, they involve
nonbankruptcy issues coming within this Court's "related to"
jurisdiction, and there is no independent basis for federa
jurisdiction.

The fourth el ement of a pending state court action generally
requires that such an acti on has been comrenced prior tothe debtor's
bankruptcy filing, as the automati c stay precludes thefilingof an

action against the debtor after bankruptcy. See In re Jackson

Consolidated I ndustries, Inc., 18 C.B.C. 2d 431 (Bankr. N.D. II1.

1988). In the present case, the defendants' state court action

viol ates the automatic stay to the extent it invol ves clains arising

2Section 1334(c)(2) provides in pertinent part:

(2) Upon tinely notion of a party in a
proceedi ng based upon a State | aw cl aim or
State | aw cause of action, related to a case
under title 11 but not arising under title 11
or arising in a case under title 11, with
respect to which an action could not have been
commenced in a court of the United States
absent jurisdiction under this section, the
district court shall abstain from hearing such
proceeding if an action is comenced, and can
be tinmely adjudicated, in a State forum of
appropriate jurisdiction.

28 U.S.C. § 1334(c)(2).



prior to the debtor's bankruptcy filing. See 11 U.S.C. § 362(a).
Whi | e t he def endants' conpl aint relatesinpart tothe debtor's post-
bankrupt cy actions, it necessarily involves consideration of the pre-
filing conduct of both the debtor and t he defendants. The debtor's
adversary proceedi ng, onthe other hand, relates directly to conduct
t hat occurred prior to bankruptcy, and abstentionin favor of the state
court proceeding would result indeterm nation of thesemattersinthe
state court action brought after the debtor sought bankruptcy court
protection. The state court action, filed only two weeks before the
debt or's adversary proceedinginthis Court, bears t he appear ance of
f orum shoppi ng, and the Court finds that abstentionis not requiredin
this instance where it would all owthe defendants to circunmvent the
automatic stay of § 362.

The def endant s have additionally failed to establishthat Counts
1l and IV can be tinmely adjudicated in state court. The parties
represent that the state court acti on has not progressed beyond t he
initial pleadingstage; no di scovery has been taken and no rul i ngs
made. | ndeed, this Court's abstentionwouldcreate further delay in
the state court proceedi ng because of the
necessity of joining parties and causes of acti on not present inthe
def endants' state court action. The Court finds that the defendants
have failed to establish the el enents of mandat ory abstentionasto
Counts Il and I Vand, accordi ngly, deni es t he def endants' noti on under
8 1334(c)(2).

Di screti onary Abstention--Counts |-1V

The def endant s assert that, evenif nmandatory abstentionis not
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applicabl e, the Court shoul d exerci se di screti onary abstenti on under 28
U.S.C. §1334(c)(1) astothestatelawclains of Counts Il and IV, as
well as the RICOclains of Counts | and 1l. Section 1334(c)(1) allows
for abstention "inthe interest of justice, or in the interest of
comty with state courts or respect for state law." 28 U. S.C. 8§
1334(c)(1).

Whi | e abst enti on may be appropriate for determ nation of difficult

or unsettled issues of state |l aw(see Inre Republic Reader | s Service,

Inc., 81 B.R 422 (Bankr. S.D. Tex. 1987), t here has been no show ng
t hat t he debtor's conpl ai nt presents conplex or "first i npression”
i ssues that shoul d be considered by the state court as a matter of
comty or respect for state law. The state lawunfair conpetition
claims of Counts 11l and 1V andthe RICOcl ains of Counts | and Il are
matters well withinthis Court's conpetence. 1n viewof the posture of
the state court acti on and t he del ay t hat woul d be occasioned inthe
event of abstention, determ nation of the debtor's conplaint by this
Court, which has jurisdictionover the parti es and causes of action
wi t hout t he need for further pleading, wouldresult inanore efficient
adm ni stration of the debtor's Chapter 11 bankruptcy estate. For these
reasons, the Court deni es t he defendants' notions for discretionary
abstention under 8§ 1334(c)(1).

Motions to Dism ss

The def endants further seek di sm ssal of Counts Il and | V under
I11inois procedural law(Illl. Rev. Stat. ch. 110, T 2619(a)(3)), which
provi des for di sm ssal of an acti on based on t he pendency of anot her

action between the sane parties for the same cause. See CGener al
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Bl ectric Go. v. Lofton, 675 F. Supp. 1107 (N.D. II1. 1987); Byer Miseum

of Arts v. North River Insurance Co., 622 F. Supp. 1381 (N.D. I1I1.

1985) The defendants acknow edge that federal cases inwhichthis
Il11inois statutory provision was applied pursuant totheErie doctrine
wer e based on diversity jurisdiction, but contend that the principle of
t hese cases shoul d neverthel ess apply to Counts I11 and IV, which
i nvol ve i ssues of Illinois comon | aw. The defendants' argunent in
thisregardis conpletely without nerit, andthe Court denies their
notion to dism ss without further discussion.

The def endants additionally request that the Court di sm ss the
debtor's conplaint for failureto all ege t he core or noncore nat ure of
t he proceedi ng ( see Bankr. Rul e 7008(a)), or, alternatively, that the
Court make such a determ nation. The Court denies the notion to
dism ss and finds that the debtor's action is a noncore proceedi ng.

Motion to Dism ss--Lack of Personal Jurisdiction

Final |y, defendant Anerican asserts that it shoul d be di sm ssed
fromthe debtor's acti on because, as a North Carol i na corporation, it
i s not subject toservice of suimmons inlllinois. American argues that
it does not have sufficient "m ninumcontacts” with the state of
Illinoistojustify this Court's exercise of personal jurisdictionover
it.

Anerican's argunent is misplacedinthat it di sregards Bankruptcy
Rul e 7004(d), which allows for nationw de service of process in
adversary proceedi ngs "rel ated to" a bankruptcy case. See Fed. Bankr.
R. 7004(d). Under Rule 7004(d), a "mi nimumcontacts"” analysis is

irrelevant. The Court finds that it may properly exercise personal
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jurisdiction over American and, accordingly, deniesits notionto
dism ss for lack of personal jurisdiction and inproper venue.

I T1SORDEREDt hat t he noti ons of defendants Pioneer, McM I I an,
and Waggoner for discretionary and mandat ory abstention and for
di smissal are DENIED.® |IT | S FURTHER ORDERED t hat the notion of
def endant Americanto dism ss for | ack of personal jurisdiction and
i nproper venue i s DENI ED. The def endants are ordered to answer or

ot herwi se plead within twenty days.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Decenber 18, 1990

3Section 1334(c)(2) was anended by the Judicial |nmprovenents Act
of 1990, Pub. L. No. 101-650, 8309(b) (December 1, 1990), to provide
t hat abstention determ nati ons are not appeal able to the courts of
appeal pursuant to 28 U.S.C. 8§158(d) or otherwi se. By inplication,
appeal of abstention determ nations to the district court pursuant to
28 U. S.C. 8158(a) is allowed, so that there is no necessity to file a
report and recomrendation in disposing of the defendants' abstention
notions. Cf. Bankr. R 5011(b) advisory conmttee note (1987):
report and recomrendati on procedure adopted to avoid problemw th
nonappeal ability of abstention orders.
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