I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:
I n Proceedi ngs
Under Chapter 7
PATRICK M COSTELLO and
SHERI COSTELLO, a/k/a
SHERI M HULLER

No. BK 87-30797
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Debt or (s) .

MEMORANDUM AND ORDER

This matter is before the Court on the notion filed by debtor
Sheri Costell o, now known as Sheri Huller (hereafter, respondent or
Sheri Costello), requesting the Court strike or dism ss the Petition
for Imposition of Constructive Trust filed by the Estate of Patrick
Costell o, deceased (hereafter, petitioner or decedent's estate). A
brief summary of the facts is in order. Patrick Costello and Sheri
Costell o, were married on Decenber 14, 1984. During their marri age,
t hey purchased, as joint tenants, real property at R R 1, Lebanon,
Illinois. A first nortgage on this property, on which both Patrick
and Sheri were liable, was held by Credithrift of Anmerica. Also
during the marriage, Patrick Costello purchased two policies of life
i nsurance insuring his life. Sheri Costell o, his spouse, was
named as the beneficiary on these policies.

Patrick and Sheri Costello filed a joint petition for relief
under Chapter 7 of the Bankruptcy Code on August 31, 1987. The
foll owi ng day, Septenber 1, 1987, a Judgnent of Dissol ution of
Marriage was entered by the Circuit Court for the Twentieth Judici al
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di ssolving their marriage. Two weeks | ater, on Septenmber 15, 1987,
Patrick Costello was killed in a notorcycle accident. Subsequently,
the proceeds of the two insurance policies were paid to Sher
Costell o. These proceeds are now being held in an escrow account
pendi ng resolution of this, and related, matters.

The petition at issue is in three counts. In Count I,
decedent's estate seeks to inmpose a constructive trust over the
i nsurance proceeds. Count | alleges that at the tine Patrick and
Sheri Costell o becane obligated on the real estate nortgage, they
were in a confidential relationship because of their marital status.
Further, as a result of the confidential relationship that existed
bet ween them Patrick Costell o placed such trust and confidence in
his wife that she gained a position of superiority and influence over
him Pursuant to this relationship and trust, Patrick Costello
purchased the life insurance policies on his |ife and naned Sheri as
beneficiary. However, both Patrick and Sheri intended and agreed
that, should Patrick die, the proceeds of the life insurance policies
woul d be used to pay off the first nortgage held by Credithrift of
Amer i ca.

According to count |, Patrick and Sheri |ater agreed, at the
time of their divorce, that Patrick would receive the title to the
real property. However, the Judgnent of Dissolution of Marriage
i nadvertently omtted this provision. The Judgment did provide,
nonet hel ess, that Sheri's nane woul d be renmoved fromthe nortgage
documents. Count | further alleges that Patrick died an accidental

death before he was able to renove Sheri's nane fromthe nortgage
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docunents and fromthe life insurance beneficiary designations. As
a result, Sheri Costello, by now claimng ownership of the life

i nsurance proceeds, is abusing the confidential relationship that
existed at the time she and Patrick obtained the nortgage and the
life insurance policies. The proceeds do not belong to Sheri
Costell o since she and Patrick then agreed that any proceeds would be
used to retire the nortgage debt. Accordingly, Count | prays for a
constructive trust over the proceeds which are to be used to retire

t he nortgage debt and any bal ance to accrue to decedent's estate.

In Count 11, decedent's estate seeks to inpose a resulting trust
over the insurance proceeds. Count Il incorporates by reference all
of the allegations of Count |I. It further alleges that Patrick

Costello paid for the life insurance policies and remi ned the owner
of the policies even after the divorce. Sheri Costell o was naned as
beneficiary and thus given benefit of title to the proceeds because
she was a joint tenant on the real estate. Accordingly, Count II

prays for a resulting trust over the proceeds, which are to be used

to retire the nortgage debt and any bal ance to accrue to decedent's

est at e.
Count IIl is essentially the same cause of action as Count 1.
In Count 111, decedent's estate seeks to inpose a constructive trust

over the proceeds of the life insurance policies. Count I|II

i ncorporates by reference all of the allegations of Count |. It
further alleges the existence of an oral contract between Sheri,
Patrick and Credithrift of Anmerica agreeing that the life insurance

proceeds, in the event of Patrick's death, would be used to retire
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the nmortgage. Sheri Costello is breaching this oral contract by
maki ng personal claimto the proceeds. Accordingly, Count |1l prays
for a constructive trust over the proceeds, which are to be used to
retire the nortgage debt and any bal ance to accrue to decedent's
est at e.

Respondent first noves the Court to strike the petition for
failure to conply with Bankruptcy Rule 7001, which requires certain
matters to be filed as adversary proceedings. The Court agrees that

this is a proceeding "to recover noney or property,"” Bankruptcy Rule
7001, which is not excepted under Rule 7001. |d. The petition on
its face does not seek "to conpel the debtor to deliver property to
the trustee.” |d. Additionally, even if the trustee and the
bankruptcy estate ultimately stand to benefit by this proceeding,
decedent's estate is seeking as well "to obtain ...equitable relief,"”
id., fromthe Court. Thus, the proceeding is clearly within the
scope of Rule 7001

However, failure to proceed under Rule 7001 does not warrant
striking the petition. The proceeding can be assigned an adversary
case nunber upon decedent's estate remtting the appropriate filing
fee. Issuance and service of summons are wai ved pursuant to
Bankruptcy Rule 9005 and 11 U. S.C. 8105. This will not prejudice any
substantial rights of respondent since the parties are already before

the Court and have been heavily enbroiled in this litigation for

several nonths. Eg., In re Lenons & Associates, Inc., 69 B.R 360,

362 (Bankr. D. Nev. 1987).

As to the notion to dismss, the Court initially notes that for
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pur poses of the nmotion all allegations in the conplaint nust be

accepted as true. E.g., In re Smurzynski, 72 B.R 368, 369 (Bankr.

N.D. I'll. 1987); In re Haas, 36 B.R 683, 688 (Bankr. N.D. 11l1.

1984); In re Gen, 22 B.R 720, 721 (Bankr. D. S.D. 1982). "Very

little is required in a conplaint as long as it sets forth the basis

upon which relief is sought.” 1n re Overneyer, 32 B.R 597, 602

(Bankr. S.D. N Y. 1983). A notion to dism ss a conplaint nust not be
granted unless it clearly appears that the plaintiff can prove no set
of facts under its pleadings which would entitle it to the relief

requested. Cruz v. Beto, 405 U S. 319, 322 (1972); In re Snurzynski,

72 B.R at 370; In re Haas, 36 B.R at 688.

Respondent raises several grounds for dism ssal of Count I.
Initially, she argues that decedent's estate has failed to allege
sufficient facts to establish the existence of fraud or of a
fiduciary or confidential relationship between Sheri and Patrick and
t he subsequent abuse of that relationship by Sheri. She argues that
fraud or abuse of confidential relationship are essential elenments to
a cause of action seeking the remedy of constructive trust. Citing
Bankruptcy Rule 7009, she further argues that fraud or an abuse of a
confidential relationship nmust be pleaded with specificity.

However, both parties are incorrect in assunm ng that a
constructive trust may be inposed only where there is fraud, or
breach of a confidential or fiduciary relationship. The recent trend
inthe Illinois law of constructive trusts - bringing Illinois into
conformty with the majority of American courts, D. Dobbs, Handbook

on the Law of Renedies 245-46 (1973) - has been a broadening of the
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circunstances in which this renedy is available. E.g., Chicago Park

Dist. v. Kenroy, Inc., 107 IIl.App. 3d 222, 63 IIl. Dec. 134, 437

N. E. 2d 783, 785 (1982). Thus, while constructive trusts have
traditionally been divided into the two general categories indicated

above, the renedy is not restricted to those grounds. Zack Co. V.

Sinms, 108 IIl1l.App. 3d 16, 63 IIl. Dec. 732, 438 N.E. 2d 663, 672-73
(1982); Chicago Park Dist. v. Kenroy, Inc., 437 N.E. 2d at 785;

Village of Wheeling v. Stavros, 89 Ill.App. 3d 450, 44 I1l1. Dec. 701

411 N. E. 2d 1067, 1069-70 (1980); Kavanaugh v. Estate of Dobrowol ski,

86 I1l.App. 3d 33, 41 Ill. Dec. 358, 407 N. E. 2d 856, 863-64 (1980);
County of Lake v. X-Po Security Police Service, Inc., 27 Ill.App. 3d

750, 327 N.E. 2d 96, 99-100 (1975): ln re Estate of Ray, 7 I11.App.

3d 433, 287 N.E. 2d 144, 148-49 (1972). "A plaintiff may be awarded
a constructive trust whenever facts are shown in which a person
hol di ng property would be unjustly enriched if he were permtted to
retain that

property.... The renedy is available in circunstances where one has
recei ved property which, in equity and good consci ence, he ought not

be allowed to retain." Chicago Park Dist. v. Kenroy. Inc., 437 N.E.

2d at 785 (citations omtted). See also, Zack Co. v. Sinms, 438 N E

2d at 673; Village of Wheeling v. Stavros, 411 N.E. 2d at 1069-70;

Kavanaugh v. Estate of Dobrowol ski, 407 N. E. 2d at 863-64; County of

Lake v. X-Po Security Police Service, Inc., 327 N.E. 2d at 100; In re

Estate of Ray, 287 N. E. 2d at 148-49.

I nthe present case, decedent's estate has all eged t he exi stence

of a confidential relationship between Sheri and Patrick Costel |l o and
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Sheri's abuse of that relationship by withholding the insurance
proceeds fromt heir agreed-upon use. Bankruptcy Rul e 7008 requires
only notice pl eading in an adversary conplaint. Wil e Bankruptcy Rul e
7009, and the cases cited by respondent, do require that fraud be
pl eaded wi th specificity, decedent's estate has nade no al | egati ons of
fraud. Thereis no requirenent under Bankruptcy Rul e 7009 t hat conduct
of thenature allegedin Count | be pleaded with the particularity that
respondent denmands.

Mor eover, evenif the Court wereto findthat the petitionlacks
sufficient all egations of confidential relationshipandits abuse,
Count | nonet hel ess states a cause of action for inposition of a
constructive trust. Count | clearly sets forth allegations that
respondent has recei ved noney properly bel ongi ng to anot her under
circunmstances that inequity she ought not beallowedtoretainit.

E.qg., County of Lake v. X-Po Security Police Service, Inc., 327 N. E. 2d

at 100.

Respondent further argues as to Count | that decedent's estate
| acks status or standingto clai mthat the i nsurance proceeds shoul d be
i npressed with aconstructivetrust for the benefit of Credithrift of
America, whichis not aparty tothe acti on. However, respondent has
cited noauthority to support her position. The Court finds that Count
| seeks a constructivetrust torealizethe parties' agreenent to use
t he i nsurance proceeds toretire the nortgage. Decedent's estate
clearly has standing to attenpt to renedy the al |l eged har mt o decedent
caused by Sheri Costello's refusal to conply with her purported

prom se.



As to Count |1, whichis based on atheory of resultingtrust, the
Court notes that a resulting trust is a product of judicial
construction. It arises by operation of |lawand is based on carrying

out the presuned intention of the parties. E.g., Inre Estate of

Wlson, 81111. 2d 349, 43 111. Dec. 23, 410 N. E. 2d 23, 26 (1980);
Suwal ski _v. Suwal ski, 40 11l. 2d 492, 240 N.E. 2d 677, 679 (1968); West

v. Scott, 6111. 2d 167, 128 N. E. 2d 734, 737 (1955); Zack Co. v. S ns,

438 N. E. 2d at 670; Estate of Roth v. Roth, 96 III|. App. 2d 292, 238

N. E. 2d 607, 611 (1968). The trust cones into exi stence where one
party purchases property with his own funds and l egal titleistakenin

t he nanme of another. E.q., Inre Estate of Wlson, 410 N. E. 2d at 26.

The trust is prem sed upon the "natural equity" that the party who pays
for the property should enjoyit, unless heintended by the vesting of

titletoconfer abeneficial interest uponthe grantee. Zack Co. v.

Sins, 438 N. E. 2d at 670, guoti ng Bownman v. Pettersen, 410 11 . 519,

102 N.E. 2d 787, 790 (1951).

Most inmportant totheinstant case, "thetrust arises at thetine
thetitletothe property vests, or it does not arise at all. If the
trust does not arisethen, it will not be created by t he payor's change
of mnd at alater date.” 1d. at 670-71 (citations omtted). The
evi dence "nust establish beyond a doubt the paynment by t he cl ai ned

beneficiary at thetimethetitle was takeninthe allegedtrustee.”

Suwal ski v. Suwal ski, 240 N.E. 2d at 679 (citations omtted).
Clearly, then, Count Il is defective because it fails to allege
vesting of titleinrespondent at thetine Patrick Costell o took out

thelifeinsurance policies. Nor is such an allegation possible. The
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desi gnati on of Sheri Costel |l o as beneficiary on the unmat ured policies
createdin her "'no nore than arevocabl e expect ancy conti ngent upon
bei ng t he beneficiary at the time of the insured' s death.'"™ Inre
Whodson, 839 F. 2d 610, 619 n. 15 (9th Gr. 1988), quoting 4 G Couch,
Cycl opedi a of Insurance Law 827:59 at 682-83 (rev. 2d ed. 1984).

According to the terns of both policies, attached as exhibits to
respondent' s notionto dismss, Patrick Costell o was free to change t he
beneficiary on either policy at any time before his death. Thus, title
i n Sheri could not vest until Patrick died- |ong after the all eged
trust was created. This is fundanmentally distinct fromthe cases
reliedon by petitioner, all of whichinvolve situations where a party
has pai d for property, sinultaneously entrusted another withits |egal
title, and then found the "trustee" asserting ownership rights contrary
tothe parties' understanding at thetime the trust was created. Here,
no ownership rights were conferred on Sheri concurrent with Patrick's
purchase of the policies. Thus, no trust was created.

Addi tionally, Count Il does not state a cause of action for
resulting trust becauseit fails toindicate theintended beneficiary
of thetrust. It cannot be determ ned onthe face of Count Il whet her
Sheri was i ntended to serve as "trustee" for the benefit of Gedithrift
of America or for Patrick's probate estate. In fact, it is
i mpossi bl e to determ ne fromthe petition which nane petitioner seeks
to substitute for Sheri's as beneficiary of the life insurance
proceeds. Wthout a showi ngthat the parties' intent inthis respect
was clear fromthe i nception of the trust, the cause of action is

i nsufficient and nust be di sm ssed.



Respondent next argues that Count Ill fails to state a cause of
action either for constructive trust or for breach of contract. Count
1l is purportedto be deficient as an action for the equitabl e renedy
of constructive trust becauseit i s based upon an al |l eged breach of
contract - alegal theory. Respondent has provided an i nconpl ete
citation for the soleauthority she offers in support of this argunent,
thus making it inpossible for the Court to review her authority.
Nevertheless, it isclear that relief inthe nature of restitution -
forcing the prom sor to surrender the benefit he has unjustly received
fromthe prom see - is avail able to redress breach of contract. E. g.,

J. Murray, Jr., Murray on Contracts 438-39 (1974).

Mor eover, as the Court has already indicated, Count IIIl is
essentially the sane cause of action as Count |I. 1In both Counts,
petitioner alleges that the breach of the parties' agreenent astothe
i nsurance proceeds i s t he wongful conduct triggeringthe need for the
remedy of constructive trust. Accordingly, for the reasons cited
earlier, the Court finds that Count Il states a cause of action for
constructive trust.

As to respondent’'s argunent that Count Il fails to state a cause
of action for breach of contract because no considerationis all eged,
petitioner has clearly pl eaded sufficient facts to showt hat respondent
recei ved sonet hi ng of val ue i n exchange for her promsetousethelife
i nsurance proceedstoretirethe nortgage. Infact, she received an
expect ancy of recei vingthe insurance proceeds upon Patrick's deathto
be usedtoretire the hone nortgage, thus enabling her to reduce her

debt load and to live nortgage-free.
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Finally, on May 19, 1988, respondent filed a suppl enent to her
nmotionto dism ssincorporatingthe Rul e 2004 exam nati ons of Carl
Wal | er and Sheri Costell o and noving the Court totreat the notion as
one for sunmary judgnment pursuant to Rul e 56 of t he Federal Rul es of
Civil Procedure. However, respondent has negl ected to providethe
Court with transcripts of said exam nations. Nor has respondent
i ndicatedto the Court those portions of the transcri pts upon whi ch she
relies. Accordingly, the Court will not treat this matter as a notion
for summary judgnent.

| T1SORDEREDt hat respondent’' s notionto strike the petitionis
DENI ED. Petitioner is ORDEREDto pay the filing fee instanter and the
Cl erk of the Court i s ORDEREDt 0 assi gn the proceedi ng an adversary
case number.

| T 1S FURTHER ORDERED t hat respondent's notion to dism ss the
petition is GRANTED as to Count Il and DENIED as to Counts | and I11.

| T 1S FURTHER ORDERED t hat respondent shall file her answer

to Counts | and IIl of the petition on or before June 7, 1988.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: May 26. 1988
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