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VEMORANDUM AND ORDER

This matter i s before the Court on the Second Anended Request for
Paynment of Fees and Expenses fil ed by McRoberts, Sheppard, Wnmner &
Stiehl, P.C., debtors' former counsel, and on the objectionthereto
filed by co-debtor Sheri M Costell o, nowknown as Sheri M Hul I er, by
and t hrough her present counsel, Stobbs and Sinclair. The fee
application seeks fees of $5,170. 00 and expenses of $137.00 for the
period from Septenber 15, 1987 to January 12, 1988.

Due to t he unusual circunstances of this case, a brief sumary of
the factsis inorder. Some tine before August 31, 1987, Sheri and
Patrick Costello (hereafter co-debtors) retained Steven T. Stanton, an
associ at e of McRoberts, Sheppard, Wnmer & Stiehl, P.C. torepresent
themas co-debtorsinfiling apetitionfor relief under the Bankruptcy
Code. Duringthis sanetine period, Sheri Costello retained attorney
Thonmas Benedi ct to represent her i n obtaining a dissolution of her
marriage to Patrick Costello. Patrick Costell owas not represented by
counsel inthe dissolutionof narriage proceedi ng. On August 31, 1987,

the co-debtors fil ed



ajoint petitionfor relief under Chapter 7. Their bankruptcy estate
had virtual | y no assets ot her than a parcel of real estate conpri sing
their homestead and encunbered by a first and second nortgage.

The next day, Septenber 1, 1987, the co-debtors were granted a
decree of dissolutionof their marriage by thelllinois state court.
The decree of dissolutionfailedto distribute between the co-debtors
the real property which they held as joint tenants with rights of
survivorship. Additionally, it failedto direct the renoval of Sheri
Costel |l o as nanmed beneficiary fromcertainlifeinsurance policies
insuring Patrick Costello's life. Four days | ater, on Septenber 5,
1987, Patrick Costellowas killedinanotor vehicle acci dent w t hout
resol uti on of who woul d recei ve the real estate and wi t hout t he renoval
of Sheri Costello as beneficiary on the |ife insurance policies.
Accordingly, as a result of the deficiencies in the decree of
di ssolution of marriage and Patrick Costello's inaction on the
i nsurance policies, coupledw th his untinely death, a di spute arose
bet ween Sheri Costello and the estate of Patrick Costell o over
entitlenent to the real estate and to the insurance proceeds.

Accordingtothe fee applicationand M. Stanton's argunent, by
Sept enber 16, 1987, M. Stanton was aware of the exi stence of thelife
i nsurance proceeds and t hey were property of the bankruptcy estate
pursuant to 11 U. S.C. 8541(a)(5). However, for reasons unknown to the
Court, the trustee in bankruptcy did not becone involved in this
di sput e on behal f of the interests of the bankruptcy estate until sone
nont hs | ater.

Thereafter, on Septenber 18, 1987, M. Stanton and his firmwere
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retai ned by decedent' s not her, sister and brother to represent the
heirs of Patrick Costelloinawongful death action and to open his
probate estate. By letter of Septenber 21, 1987, in confirmation of a
Sept enber 19, 1987 t el ephone conversation, M. Stanton wote to Sheri
Costell o advising her that he had been retained as counsel by
decedent's estate, that her interests and t hose of decedent's estate
m ght be "at odds" and t hat she shoul d retai n ot her counsel to handl e
her i nterests. Accordingto his Menorandumi n Support of Request for
Paynment of Fees and Expenses (hereafter nenorandum) M. Stanton al so
advi sed Sheri Costello at thistinethat her clains tothese proceeds
woul d create a conflict of interest since M. Stanton's firm
represented both her and decedent's estate in the bankruptcy
pr oceedi ng.

On Sept enber 28, 1987, decedent's probat e est at e was opened by M.
Stanton's firmw th John Costello, decedent's brother, as the
adm ni strator. On Septenber 29, 1987, Sheri Costell o appeared at the
8341 neeting represented by M. Benedict. Accordingto M. Stanton's
menor andum duri ng di scussion with M. Benedi ct that day, M. Benedi ct
i ndi cat ed he had no objectionto M. Stanton's representati on of
decedent' s estate and t hey began t o negoti ate the resol uti on of the
conpeting clainms of creditors, decedent's estate and Sheri Costello.

On Cct ober 6, 1987, M. Stanton was contacted by John St obbs of
thelawfirmof Stobbs & Sinclair. M. Stobbs advi sed that he, rather
t han M. Benedi ct, represented Sheri Costello. He further advi sed t hat
Sheri Costello clained full entitlenment tothe real estate and the

i nsurance proceeds despite the pendi ng bankruptcy.
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Accordingto M. Stanton's nenorandum on Cctober 15, 1987, after
Sheri Costello fil ed an objectionto the appoi ntnent of John Costel |l o
as adm ni strator of decedent's probate estate and attenpted to obtain
possessi on of certain assets of the bankruptcy estate, M. Stanton
realized that the conflict was nore serious than he had anti ci pat ed.
Thereafter, on Cctober 19, 1987, as aresult of M. Stanton's efforts,
Larry Brockman was retai ned as substitute counsel for decedent's
estate. However, M. Stanton continued as attorney of record for both
co-debtors inthe bankruptcy case. Accordingtothe affidavit of Larry
Brockman (see Exhibit Eto M. Stanton's nmenorandun), it was under st ood
that M. Stanton woul d remai n as attorney of record inthe bankruptcy
case as long as this was agreed to by Sheri Costell o' s attorney. The
affidavit, however, fails to indicate which parties reached this
under st andi ng or how such agreenment would be evi denced.

On Oct ober 29, 1987, a neeting to discuss settl enment was hel d
bet ween M. Stanton, M. Brockman and M. Stobbs. Accordingtothe
Brockman affidavit, at this meeting it was orally agreed that M.
St ant on woul d conti nue as attorney of record in the bankruptcy case and
woul d be ret ai ned as consul tant on bankruptcy matters until such tine
as the parties agreed that no settl enent was possi ble. Sheri Costello
argues that this oral agreenent was not reached. On Novenber 24, 1987,
M. Stanton sent aletter to M. Stobbs encl osing a contract for | egal
servi ces whi ch sought witten wai ver of the conflict of interest. This
contract was never signed. On Novenber 25, 1987, M. Stobbs entered
hi s appearance in the bankruptcy case as Sheri Costello's attorney.

On Decenber 28, 1987, negoti ati ons br oke down bet ween t he parti es

4



and Rosa Gossage was contacted by M. Stanton about taking over
representation of both the probate and bankrupt cy est at es on behal f of
decedent. On January 6, 1988, M. Stanton wi t hdrew as attorney of
recordinthe bankruptcy case and Ms. Gossage ent ered her appear ance.
At notime duringthe periodfor which M. Stanton seeks conpensati on
did he, or any ot her party, advise the Court of the existence of a
conflict of interest or of any failure of thetrusteeto conply with
his statutory duti es.

Sheri Costel |l o rai ses several objections tothe second anended f ee
application. She contends that fees charged by M. Stanton to
determ ne t he exi stence and resol uti on of a conflict of interest are
whol | y nonbi | | abl e. She further argues that fees shoul d not be charged
agai nst t he bankruptcy estate - or at | east agai nst her share of the
bankruptcy estate - for | egal services whi ch di d not benefit her or her
bankruptcy estate or whichwere directly contrary to her interests. As
totime spent by M. Stanton in connectionw th matters which were the
responsi bility of the bankruptcy trustee, she argues that a fee award
isinappropriate. Finally, she objects to paynent fromthe bankruptcy
estate for servicesrelatingtothe probate estate of Patrick Costello.

I n response, M. Stanton argues that an actual conflict of
interest didnot ariseuntil far intothetine periodin question and
t hat he then t ook steps to extricate hinself as soon as possible. In
any event, he cont ends, Sheri Costell o waived any conflict whichdid
exi st by inducing himtoremaininthe case as a consultant. Asto
services performed by M. Stanton contrary to Sheri Costello's

interests, he argues that the servi ces he perforned served to protect
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and preserve the assets of the bankruptcy estate agai nst Sheri
Costel | o' s cl ai ms8 of nonbankruptcy property. He further contends t hat
he was pressed into perform ng these services by thetrustee' s failure
toact. Finally, heargues that it was necessary to open the probate
estate in order to carry out the duties of Patrick Costello as co-
debtor in bankruptcy.

Att or neys who practice before this Court are governed by t he Code
of Professional Responsibility adopted by the Illinois Suprene Court.

See Di sciplinary Rul e 1 VB of the Rul es of the United States D strict

Court for the Southern District of Illinois (October 1, 1980)(as
anended) .
That Code, Ill.Rev. Stat., ch. 110A, foll. para. 774 (1980),

subj ects attorneys to certain ethical canons and di sciplinary rul es
t hat prohibit the representation of conflicts of interest. According

to Rule 2-110(b)(2) of Canon 2, "[a] | awer representing a client

before atribunal shall wi thdrawfromenpl oynent...if...he knows or if
it is obvious that his continued enploynent will result in the
violation of adisciplinary rule.”™ Canon 4 states that "a | awyer
shoul d preserve t he confi dences and secrets of aclient.” Canon 5

requi res an attorney to "exerci se i ndependent prof essi onal judgnent on
behal f of aclient."” Under Rule 5-105(a), this nmandates "declin[ing]
prof fered enpl oynent i f the exerci se of his independent professional
judgment in behalf of aclient will be or islikely to be adversely

affected by t he accept ance of the proffered enpl oynent...." unl ess each
client "consentstotherepresentationafter full disclosure....”" Rule

5-105(c). Canon 9 states that "a | awer should avoid even the
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appear ance of professional inpropriety.” Inlllinois, therelevant
t est under the canons t o determ ne whet her an attorney may conti nue to
represent aclient whois an adversary of aforner client i s whether
any substanti al rel ati onshi p can be shown bet ween t he subj ect natter of
the former representation and that of the subsequent adverse
representation. Inother words, the former client need only showt hat
matters enbraced withinthe pending litigationinwhichhisformer
| awyer appears on behal f of his adversary are substantially relatedto
the matters or cause of action in which the |awyer previously

represented him E.qg., LaSalle Nat. Bank v. Triunvera Honeowners

Ass'n., 109 111.App. 3d 654, 440 N.E. 2d 1073 (1982); Wegl arz v. Bruck,

128 1l1.App. 3d 1, 470 N.E. 2d 21 (1984). Moreover, under the
substantial rel ati onshiptest, doubts regardi ngthe existenceof a
conflict of interest should be resol vedin favor of disqualification of

the attorney. E.g., Inre VWitney-Forbes, Inc., 31 B.R 836 (Bankr.

N.D. IIl. 1983).

Intheinstant case, it isclear tothe Court that aconflict of
i nterest arose, and was anticipated by the parties, as early as
Sept enber 16, 1987 when t he exi stence of the life insurance proceeds
becanme known. M. Stanton had been bankruptcy counsel for both Sheri
Costel |l o and decedent until this time. Both had divul ged, at the very
| east, information concerning financial matters, with the expectation
of confidentiality. Wen the di spute arose over the insurance proceeds
and t he real estate arose, it was i ncumbent upon M. Stanton and hi s
firmto wi thdrawfromrepresentation of Sheri Costell o and al so of

Patrick Costell o' s probate and bankruptcy estates. Infact, it was not
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enough for M. Stanton to advi se Sheri Costelloto seek substitute
counsel . Because he continued to represent the decedent's estate, he
pl aced confi dences of Sheri Costelloin jeopardy - or at | east gave t he
appear ance of doi ng so. Mreover, it was at best fool hardy to remain
i n the bankruptcy case as the attorney of record and consultant, andto
undert ake represent ati on of decedent's probate estate w t hout obtai ni ng
aclear witten waiver of the conflict by the parties. Wile M.
St ant on may have honestly bel i eved t hat Sheri Costell o requested he
serve i nthe above capacity, thisis not clear and unanbi guous fromt he
record and the Court finds no neeting of the minds in this regard.
Since the Court has determ ned that M. Stanton and his firmwere
involvedinaconflict of interest prohibited by the canons of ethics
and disciplinary rules of the Illinois Code of Professional
Responsibility, it finds that a denial or a reductionin fees is

warranted. See, e.d., Inre Roberts, 46 B.R 815, 846 (Bankr. D. U ah

1985), aff'dinpart and rev'dinpart, 75 B.R 402 (D. Utah 1987).
However, the extent of this reduction will be determ ned by the
presence of mtigating factors which cause the Court to take into

account equitable considerations. See, e.qg., Inre Roberts, 46 B. R at

847-48; I nre Wat son Seaf ood & Poultry Co., Inc., 40 B.R 436 (Bankr.

E.D. N.C. 1984); Inre Wndsor Communi cations Group, Inc., 68 B. R

1007, 1016 (E.D. Pa. 1986).

As already noted, this case is unusual both in its factual
ci rcunst ances and i n what both parti es agree were certain shortcom ngs
of the trustee in bankruptcy. Although neither co-debtor brought the

failures or om ssions of thetrusteetothe Court's attention during
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the periodinquestion, it isclear that M. Stanton's acti ons were, at
| east inpart, directed toward preserving and protectingthe assets of
the estate in the absence of the trustee taking steps to do so.
Accordi ngly, given the uni que posture of this case, the Court finds it
equi tabl e to award f ees and expenses to counsel pursuant to 11 U. S. C.
88330(a) and 503(b)(2) for services perforned in the stead of the
trust ee and whi ch benefited t he bankruptcy estate. That these services
di d not benefit Sheri Costell o as a co-debtor - and nay even have been
t o her personal detrinment - does not disqualify themas |egitimte
servi ces undertaken on behal f of the joint bankruptcy estate. The
Court has found no authority callingfor the apporti onnent of fees
bet ween co-debtors in a joint bankruptcy estate. Nor has Sheri
Costell o provided any authority in support of her objection that
certain fees should be paid, if at all, fromdecedent's share of the
bankruptcy estate. Therefore, fees and expenses will not be deni ed
where t he servi ces benefited the bankruptcy estate - but not Sheri
Costell o - and even when the services should properly have been
perforned by the trustee i n bankruptcy. Moreover, fees and expenses
wi || not be deni ed for reasonable tinme and costs spent i n determ ning
t he exi stence of a conflict and obtaining substitute counsel for
clients.

Finally, astotinme spent by M. Stanton and his firmin opening
t he probat e estate of Patrick Costell o, Bankruptcy Rul e 1016 states, in
pertinent part, that the "[d]eath...of the debtor shall not abate a
| i qui dati on case under chapter 7 of the Code. |n such event the estate

shal | be adm ni stered and t he case concl uded i n t he sane nanner, so far



as possi bl e, as though the death...had not occurred."” Because the
i ndi vi dual debtor'sroleinthetypical chapter 7 caseis mnor, with
t he adm ni strati on of the estate conducted by the trustee, the debtor's
deat h does not generally interferein any significant way with the

estate adm nistration. E.qg., 8 Collier on Bankruptcy, 11016. 04 at

1016-2 t o 1016-3 (15th ed. 1988). The legislative historyto 11 U. S. C
8541 of fers additi onal insight onthe effect of the debtor's dem se
during a pendi ng bankruptcy. It states:

Once the estate is created, no interests in
property of the estate remain in the debtor.
Consequently, if the debtor dies duringthe case,
only properly exenpted from property of the
estate or acquired by the debtor after the
comrencenent of the case and not included as
property of the estatewi || be avail able tothe
representative of the debtor's probate estate.
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The bankruptcy proceedingw || continueinrem

with respect to property of the estate, andthe

di scharge wi Il | apply in personamtorelievethe

debtor, and t hus his probate representative, of

liability for dischargeabl e debts.
Senat e Rep. No. 95-989, 95th Cong., 2d Sess. 82-3 (1978), U. S. Code
Cong. & Admin. News 1978, pp. 5878, 5869.

Accordi ngly, although the Court has been unableto | ocate any
aut hority on the questi on of whet her fees to open the probate estate
ar e char geabl e agai nst the bankruptcy estate, it woul d appear that Rul e
1016 and the | egi sl ative i ntent do not contenpl ate t hat t he openi ng of
a probate estate will be conpensabl e fromt he bankruptcy estate inthe
usual situation. However, this sanme reasoni ng does not apply inthe
atypi cal case nowbefore the Court. Here, property was acquired after
commencenent of the case which should have been included in the
bankruptcy estate. In the absence of the trustee's active
adm ni stration of the estate, it took effort onthe part of Patrick
Costell 0's probate estate to see that the property was i ncl uded inthe
bankrupt cy estate for paynment of creditors. Nonethel ess, sincethe
pr obat e est at e was al so opened for reasons apart fromthe bankruptcy
proceedi ng - such as the wongful death action- the Court will allow
fifty percent of the fees and expenses attributable to probate matters
to be paid fromthe bankruptcy estate.

| T1SORDERED t hat fees in the anobunt of $3, 182. 00 and expenses
in the amount of $74.49 shall be allowed subject to the

requi renment that no di sbursenent of fees and expenses shall be made
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until conpletion of the final hearing.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 20, 1989
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