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VEMORANDUM AND ORDER

This matter is before the Court on plaintiff's Petition for
Attorney's Fees and Court Costs. Plaintiff previously filed a
conpl aint to determ ne di schargeability of debt. The debt in question
was a $15, 000. 00 state court judgnent plaintiff obtained agai nst
def endant i n a cause of action based on alienation of affections. On
May 22, 1987, this Court hel d that the debt was nondi schar geabl e under
11 U. S. C. 8523(a)(6) and entered judgnent in favor of plaintiff.
Plaintiff nowrequests attorney's fees onthe basis that sheisthe
prevailing party, and on the further basis that theinstant bankruptcy
case was not filed in good faith.

On August 10, 1987, the Court ordered Attorney Janes E. Heil (who
initially represented the debtor) to show cause why plaintiffs
attorney's fees shoul d not be assessed agai nst hi mpersonal ly for
filing the Chapter 7 case on behal f of the debtor. M. Heil thenfiled

a "Special and Limted Appearance,” in which he contended



that this Court had no jurisdictiontoissuethe showcause order.
Al t hough the Court finds M. Heil's positionto be w thout nerit, the
Court believes, for the reasons stated below, that the instant
bankruptcy case was not filed in bad faith, and that plaintiff's
request for attorney's fees should therefore be denied.

Al t hough Chapter 7 does not expressly require that bankruptcy
cases be cormenced ingood faith, "thereis aninpliedrequirenent of

good faithin every bankruptcy proceeding.” Inre Kragness, 63 B. R

459, 465 (Bankr. D. Or. 1986). See alsoln Re Kahn, 35 B. R 718, 719

(Bankr. WD. Ky. 1984), renmanded on ot her grounds, 751 F. 2d 162 (6th

Cir. 1984). Good faith, however, has not been defined by the
Bankruptcy Code. "The facts required to nmandate dism ssal based upon
a |l ack of good faith are as varied as the nunber of cases.” Inre
Bi ngham 68 B. R 933, 935 (Bankr. M D. Pa. 1987). Sone of the factors
t hat courts have considered in determ ni ng whet helpad faith exists
i nclude the follow ng:

(a) [F]rivol ous purpose, absent any econom c
reality;

(b) lack of an honest and genuine desire to
use the statutory process to effect a plan of
reorgani zati on;

(a) use of a bankruptcy as a deviceto further
sone sinister or unworthy purpose;

(d) abuse of the judicial process to del ay
creditors or escape the day of reckoning in
anot her court;

e) | ack of real debt, creditors, assets in
an ongoi ng busi ness;

(f) lack of reasonabl e probability of successf ul
reorgani zati on.



Id. Sonme of these factors, however, have been considered in the
cont ext of Chapter 11 and Chapter 13 cases. As noted by one court,
"[a] different | evel of conduct may be required for debtors in a
Chapter 7 i quidationwhere all non-exenpt assets are surrendered to a
trustee for Iiquidationas opposedto Chapter 11 and Chapter 13 cases
wher e t he debtor normal |y remai ns i n possessi on of non-exenpt assets.”

In re Kragness, 63 B.R at 465.

In the present case, plaintiff contends that debtor's bad
faith is denonstrated by the following: 1) Debtor flied a
Chapter 7 petition within thirty days after the judgnent in
state court became final; 2) debtor purchased a newaut onobil e for
$9, 600. 00 one nont h after the state court judgnment was entered; 3)
debt or and her husband t oget her earn appr oxi mat el y $56, 000. 00 per year;
3) debtor attenptedto obtain exenptions for property she di d not own;
and 4) debt or has since filed a Chapter 13 case, i n whi ch she proposes
to pay 10%of her debt to plaintiff. The Court does not believe t hat
t hese facts establish bad faith. Seelnre Bingham 68 B.R. at 936; |n

re Kragness, 63 B. R at 465-66. As indicated by the summary of debts

and property, debtor had approximately $38,050.46 in debts and
$12,395.00 i n property assets as of the date that she fil ed bankruptcy.
The Court cannot concl ude, therefore, that the Chapter 7 case was fil ed

for the sole purpose of liquidating the debt owed to plaintiff.?

lEven if this were debtor's notive, the Court is not convinced,
after reviewing the applicable case | aw, that such notive would
constitute bad faith. While In re Kahn, 35 B.R 718 (Bankr. WD. Ky.
1984) appears to support plaintiff' position in this regard, the
hol ding that case is of |limted value in light of the Sixth Circuit's
remand.




Accordingly, plaintiff's Petitionfor Attorney's Fees and Court
Costs i s DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: COctober 1, 1987




