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Respondent s.

VEMORANDUM & ORDER

It is conmon for a business to have a creditor who advances
products on a secured basis. The typical arrangenent is for the
creditor to advance i nventory or supplies and then have afloatinglien
on t he products and t heir cash proceeds to ensure paynent. See 1AP.
Coogan, W Hogan & D. Vagts, Secured Transactions under UCC
87.04[3][d], at 7-37. "Afloatinglien arrangenent secures future
advances under the same security agreenent as of the time of the
perfection of the original security agreenent.” 79 C J.S. Supp.

Secur ed Transacti ons 851, pg. 53. For this type of arrangenent to work

effectively the creditor relies onhavingafirst priority security
interest inthe collateral. 1AP. Coogan, W Hogan &D. Vagts, Secured
Transacti ons under UCC, at 7-37. The case before the Court invol ves
such acredit arrangenent, and a subsequent transfer of the fl oating

lien to a new creditor.



The facts in this case are not in dispute. In August of 1984,
Dunlop Tire and Rubber Corporation (DTRC) and Cycle Products
Di stributing Conpany (Debtor) enteredinto a security agreenent which
granted DTRCa floatinglienontheinventory andits proceeds sol d by
DIRCto the debtor.! The security agreenent was properly perfected by
recordingwiththelllinois Secretary of States O'fice on Septenber 5,
1984.

Subsequent |y, on Decenber 31, 1984, DIRCtransferred substantially
all its assets, includingtangible andintangi bl e assets, to Dunl op
Tire Corporation (Dunlop).? This transfer included an assi gnnent to
Dunl op of all DTRC s rights under the security agreenent with the
debtor. On October 3, 1985, the partiesfiledaformUCC-3 withthe
Secretary of State evidencingthe assi gnment of the security agreenent
to Dunl op.

Fol l owi ng the transfer of assets, Dunl op owned the accounts

IGRANT OF SECURI TY | NTEREST. Buyer hereby grants to Dunlop a
continuing security interest in all of Buyer's inventory manufactured
or sold by, or bearing the brand nane or trademark of Dunl op,
wher ever | ocated, now owned or hereafter acquired by Buyer, and al
proceeds thereof, including but not limted to all accounts, contract
rights, chattel paper, instruments, deposit accounts, insurance
proceeds, and general intangibles, and all books of account and ot her
records pertaining to said inventory and proceeds ("collateral”) to
secure the paynent of all of Buyer's indebtedness to Dunl op, whether
now exi sting or hereafter incurred, direct or indirect, contingent or
ot herwi se and any renewals or extensions of time and whether such
i ndebtedness is fromtine to tinme reduced and thereafter increased,
or entirely extinguished and thereafter reincurred, including,
wi thout limtation, any suns advanced by Seller for taxes,
assessnments, insurance and other charges for expenses as hereinafter
provi ded ("indebtedness"). This security interest shall include a
purchase noney security interest.

2After the transfer to Dunlop Tire Corp., DTRC was dissolved and
began doi ng busi ness as Dunlop North American Inc.
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recei vabl e and proceeded to col | ect the i ndebt edness. The debtor had
a bal ance owi ng of appr oxi natel y $305, 000. 00 whi ch was pai d t o Dunl op.
Dunl op then assunmed the role which DTRC had previously held of
advanci ng products to t he debt or pursuant to the original security
agreenment. Dunl op and the debtor naintained the credit rel ationship
until the debtor filed its Chapter 11 petition.

On March 6, 1990, Cycle Products Distributing Co., filed a
vol untary Chapter 11 petition. Dunlopfiledanmotionfor relief from
stay approxi mately three nonths i nto the bankruptcy proceedi ngs.
Dunlop allegedit was entitledtorelief inorder torepossessthetire
products it had advanced to the debtor because it had a priority
security interest inthe collateral and the debtor was not providi ng
adequate protection.?3

Whi | e t he debtor did not object totherelief fromstay, Central
Bank, a creditor with a conpeting security interest, did object.
Central Bank argues that t he assi gnment fromDTRCto Dunl op basically
al | owed Dunlop to coll ect the existing debt, but didnot assignthe
ri ght to continue maki ng advances under the security agreenent.
Central Bank's positionis that Dunl op shoul d not have relied onthe
assi gned security agreenent but shoul d have negotiatedits own security
agreenment with the debtor.

Dunl op argues that by virtue of the assignnment it steppedintothe

31't is not disputed that if the assignnment from DTRC to Dunl op
is valid that Dunlop holds the first priority. It is conceded that
pursuant to Ill. Rev. Stat. ch. 26, § 9-312(3) DTRC held a first
priority in the collateral subject to the security agreenent.



shoes of DTRCand was entitledto all therights that DTRC had enj oyed
pursuant to the security agreenent. In essence, Dunlop argues that its
nanme shoul d be substituted for DTRCin the security agreenent and it
has all the rights DTRC had possessed i ncludi ng the right to nmake
advances and have a security interest inthe advanced products and
their proceeds. The issue beforethe Court i s whether an assi gnee of
a security agreenent whi ch contains a future advance clauseis entitled
t o make advances under t he agreenent and retain the original secured
party's priority status.?

As a general rule, the lawof the place where the collateral is
| ocated governs secured transactions. 79 C. J.S. Supp. Secured

Transactions 85. The collateral in question appears fromthe Court

recordtobelocatedinGaniteGty, Illinois andthus thelawof the
state of Illinoisw Il govern. The UniformComercial Code (UCC), as
adopted by Il linoi s, provides for assi gnnment of a security interest.

II'l. Rev. Stat. ch. 26, 19-302, 19-405 (Supp. 1990). However, the UCC
issilent as to howan assignnent is effected. The UCC conti nues t he
applicability of general principles of | awand equity except where t hey
are di spl aced by particul ar provisions of the Code. Wite & Sunmers,
Uni f or mCommer ci al Code 85, at 19 (2nd ed. 1980). Thus, inthe absence
of an appl i cabl e code provi sion the Court nust apply the general | aw of
assignnments. Ill. Rev. Stat. ch. 26, {1-103.

An assignment is the transfer of sonme identifiable property, claim

‘By agreenent of the parties, this is the only issue before the
Court. The Court reserves judgnment on the nmotion for relief from
stay.



or right fromthe assignor to the assignee. |nre Hopkins, 65 B. R

967, 971 (Bankr. N.D. Ill. 1986). "No particul ar | anguage or procedure
is necessary.” 1d. Avalid assignnent depends ontheintent of the
parties. "To be an assignnent, there nust be anintent to effectuate
one, and that i ntent nmay be refl ected by any i nstrunents execut ed by
the parties, as well as fromsurroundi ng ci rcunstances." Kraner v.

McDonal d's System Inc., 61 111.App.3d 947, 378 N. E. 2d 522, 536 (I st

Dist. IIl. 1978), aff'd, 77 Il1.2d 323 (1979); See Al so I n re Hopkins,

at 971; Heritage Bank of Bolingbrook v. Recreational Retail Builders,

Inc., 97 I11.App. 3d 748, 423 N. E. 2d 573, 576 (3rd Di st. 1981). Under
I1linois |aw, once a valid assignnment is effected, the assignee
acquires all of theinterest of the assignor inthe property and st ands

inthe shoes of the assignor. Stridev. 120 West Madi son Bui | di hg

Corp., 132111 .App. 3d 601, 477 N. E. 2d 1318, 1320 (1st Di st. 1985);
People v. Wirster, 97 111. App. 3d 104, 422 N. E. 2d 650, 652 (3rd Di st .
1981); People v. Dale, 135111. App.3d 15, 481 N. E. 2d 821, 823 (5th
Dist. 1985), aff'd, 112 11l.2d 460 (1986); Art Signs. Inc. V.
Schaunberg State Bank, 162 1|1 . App. 3d 955, 516 N. E. 2d 341, 343 (I st
Dist. 1987).

In the present case, DTRC executed a bill of sale to Dunlop

whi ch states in pertinent part:

DTRC does hereby sell, transfer and assign to
Dunl op, its successors and assigns, all of its
right, title, andinterest inandto all of the
t angi bl e and i ntangi bl e assets of every ki nd and
description, except cash and investnents.

Bill of Sal e, Dat ed Decenber 31, 1984. |n additi on, DTRC execut ed a



For mUCC- 3, evi denci ng t he assi gnnent of the security agreenent, which
was filedwiththelllinois Secretary of State. The UCC- 3 stated t hat
DTRC had assignedto Dunlop all of itsrightsinthe security agreenent
withthe debtor, including all of thecollateral referredtointhe
origi nal financing statenment. Based uponthe bill of sale, and the
UCC-3 it isclear that the parties intendedto effect an assi gnnent of
the security agreenent. Furthernore, since avalid assignment was
effected Dunlopis placedinthe shoes of DTRCand acquires all rights
under the security agreenment, including the right to make future
advances and be perfected as of the date of the original security
agr eenent .

Central Bank relied onthe case of Inre Fretz Conpany. I nc., 565

F. 2d 366 (5th Cir. 1978) to make the argunent that allow ng an
assi gnnment of a security agreenent woul d pernmit creditors to purchase
security for their clains. InFretz, three security agreenments were
execut ed between E. A. Fretz Co., Inc., as the debtor, and Revl on, Inc.
as the secured party. The agreenents secured the paynent of all debts
owed by Fretz to Revlon, whether then existing or thereafter arising.
Approxi mately sixteen nonths after executing the security
agreenents, Fretz filed avoluntary petitionin Bankruptcy. After the
bankruptcy filing, certain affiliates of Revlon assigned their
unsecured clainms to Revlon. Revlon then argued that its security
interest extended to all indebtedness, including the assigned clai ns.
The Court concluded that Revlon's security interest waslimtedto
the cl ai mof Revlon at thetime of thefilingof the voluntary petition

and did not extend to the assigned clains. The Fretz Court was
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troubled by the inplications of allow ng unsecured debt to be
transfornmed, post petition, into secured debt. The Court stated:
"We al so decline to i npose upon a juni or

secured creditor the burden of a frequent check

t o det er m ne whet her any unsecured parties have

secretly assigned their clains to a senior

secured party whose i nterest has been perfected.

The ri sk and t he burden woul d di srupt conmer ci al

transactions to an unwarrant ed and unnecessary

degree.™
Fretz, at 372. The Fretz case is easily distinguishable fromthe
current situation. InFretz therewas adeliberate attenpt by Revl on
andits affiliates toinprove their position by transform ng unsecured
debt to secured. Inthe present case, thereis no attenpt by Dunlopto
i nprove its position since Dunlop had no position prior to the
assignment. Prior tothe assignnent Dunl op was neit her a secured nor
unsecured credi tor of the debtor, and nmerely stepped i n and assuned t he
rol e whi ch DTRC had previ ously held. Duetothe factual differences
this Court finds Fretz unpersuasive.

Under the facts of this case Central Bank is not harmed by
allowing Dunloptoretainthepriority position. Infact, Central Bank
isinthe exact sanme positionit woul d have been i n had DTRC made t he
advances rat her the Dunl op. However, toinvalidate the assi gnnent and
renove the priority status frombDunl op woul d effect a windfall to
Central Bank since the bank woul d be placed in abetter positionthan
it woul d have been i n had DTRC nade t he advances. |n such a situation,
equity as wel |l asthelawrequires the Court to recogni ze the transfer

fromDTRCto Dunl op as a valid assi gnnment which carriedwithit the

right to make advances and be secured.



| T1S ORDERED t hat Dunl op Tire Corp holds the first priorityin

the collateral subject to the assigned security agreenent.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Sept enber 14, 1990




