I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF I LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7

FARREL G DAME,
BARBARA E. DAME,

Case No. 00-31606
Debt or (s) .
STEVEN N. MOTTAZ, TRUSTEE
Plaintiff(s),
Adversary No. 01-3193

V.

UNI ON PLANTERS BANK, N. A.,

Def endant (s) .
OPI NI ON

Prior tothe date that the debtors filed for bankruptcy relief under
chapter 7, Union Planters Bank, N A, (UPB) set off funds in a bank
account heldinjoint tenancy by the debtors, Farrel G Dane (Farrel) and
Barbara E. Dane (Barbara), andathird party, Lisa K Schnaare-dark, in
partial satisfaction of a debt owed to UPB solely by Barbara. The
trustee i n bankruptcy, arguing that Farrel was t he owner of one-hal f of
t he set of f funds, contends that UPB was not entitledto set of f the debt
of Bar bara agai nst Farrel’ s share of the funds, and seeks recovery of
Farrel s share. The i ssue before the Court i s whether a bank may set of f
a debt owed to it by one depositor fromfunds in ajoint bank account
wi t hout regard to ownership of the funds.

The facts are not in dispute. In 1992, the debtors and M.



Schnaar e- Cl ar k opened a deposit account in joint tenancy with right of
survi vorship and the three conti nued to possess the account at all tines
rel evant to this case. The account was governed by the terns of the
Deposit Account Agreenent and Di scl osure (Agreenent). Long after the
j oi nt account was established, B Danme Marketing, Inc., by its CEOQ
Barbara E. Danme, executed a prom ssory note payable to UPB in the
princi pal sumof $120, 000. 00. Barbara personal | y guar ant eed paynent of
t he not e by signing a Coomercial Guaranty (Guaranty). The note nmatured
on COctober 30, 1999, and remmi ned unpaid at the time of the setoff.

On February 25, 2000, the debtors sol d their residence, whichthey
heldinjoint tenancy, and recei ved cash fromthe saleinthe anount of
$37,233.28. Afewdays | ater, on February 28, 2000, t hey depositedthe
sumof $15,400.00 in the joint deposit account at UPB.! On March 14,
2000, UPB set of f deposit account funds of $14, 852. 18 agai nst t he unpai d
bal ance on the prom ssory note guaranteed by Barbar a.

The debtors fil ed a petition under chapter 7 of t he Bankruptcy Code
on June 8, 2000, pronptingthetrusteeto file the instant adversary
conpl ai nt to recover the sumof $7,426.09, representing Farrel’ s share of
the funds that were set off fromthe joint account to pay Barbara’ s debt.
The trust ee’ s argunent opposi ng the setoff istwo-fold. First, he argues
t hat the | anguage i n t he account docunents and i nthe |l oan guaranty was

insufficient tocontractually authorize UPBto set of f funds bel ongingto

! There is no evidence of record as to the disposition of the
bal ance of the sale proceeds totaling $21, 833. 28.



Farrel to satisfy Barbara’ s debt. Second, he contends that Illinois|aw
creates nerely a presunption that each of the owners of a joint bank
account may be treated as t he absol ute owner of all funds inthe account.
Thi s presunption, he asserts, may be rebutted by proof that the funds, or
a portion of them are owned by a particul ar depositor.

UPB count ers t hat t he | oan Guaranty, the deposit account Agreenent
and Il linois property | aw? expressly authorize the setoff. It further
contends that the Illinois Supreme Court has held definitively that
ownership of funds in a joint deposit account is regulated by the
contractual rel ationshi p between t he bank and its depositors and t hat
tracing the source of the funds is irrelevant to the inquiry.

Turning first tothe trustee’s argunent that the contract | anguage
does not allow UPBto set off Farrel’s share of the joint account to
sati sfy Barbara' s debt, the Court will apply Illinois principles of
contract construction.® The primary goal inconstruing acontract isto

gi ve effect tothe parties’ intent. See, e.g., Schek v. Chicago Transit

Authority, 247 N.E. 2d 886, 888 (I11l. 1969). The starting point for this

2 765 ILCS 1005/2(a) provides:

When adeposit in any bank . . . has been made or shall heresfter be made in the names
of 2 or more persons payable to them when the account is opened or theresfter, the
deposit or any part thereof or any interest or dividend thereon may be paid to any one
of those persons whether the other or others be living or not, and when an agreement
permitting such payment is Signed by al those persons at the time the account is opened
or theresfter the receipt or acquittance of the person so paid shdl be vaid and sufficient
discharge from al parties to the bank for any payments so made.

3 The paties have referred to the law of the state of Illinoisin their arlguments to the Court, and
the Court agreesthat Illinois law controls the issues beforeit.
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examnationis thecontract itself. See, Airline Stewards & St ewar desses
Ass’ n, Local 550 v. Anerican Airlines, Inc., 763 F. 2d 875, 877-78 ( 7th
Gr. 1985), cert. denied, 474 U.S. 1059 (1986) (settingforth the basic
tenets of Illinois|lawregardingthe construction of contracts). If the

| anguage of the contract i s cl ear and unanbi guous, the Court’s inquiry

ends and t he Court decl ares t he neani ng of the contract. 1d. at 878.

| f, however, the contract is found to be ambi guous, the Court nust
exam ne “not only the | anguage of the contract but al so any extrinsic or

parol evi dence presented by the parties,” id., to prove upthe nmeani ng of

t he contract.

The contract between UPB and t he j oi nt depositors was i ntegrated,
consisting of the Account Card, the Agreenment and ot her docunents
unrel ated to this discussion. The Account Card established a joint
account with right of survivorshipinthe nanes of “F. Gene or Barbara
Dane or Lisa K Schnaare-C ark.” Pertinent provisions of the Agreenent

stated as foll ows:

| NTRODUCTI ON. In this Deposit Account Agreenent and

D scl osure, each and al | of the depositors arereferredto as
“you” and “your.” The Financial Institutionisreferredto as
“we,” “our,” and “us.” This Deposit Account Agreenent
contains the terns and conditions governing certain of your
deposit accounts with us. As usedinthis docunent, theterm
“Agreenment” means t his docunent, the signature card. :
Each of you nmaintaining or wusing a deposit account
acknow edges recei pt of this Agreenent, and agrees to t he
terns set forth in the Agreenment . . . . (Enphasis added).

MULTI PLE PARTY ACCOUNTS .



Each j oi nt Account Hol der, wi t hout t he consent of any ot her
Account Hol der, may, and hereby i s authori zed by every ot her
j oi nt Account Hol der, to nake any transacti on permtted under
t he Agreenment, includingwthout limtation, (1) to w thdraw
all or any part of the account funds, (2) to pledge the
account funds as col | ateral to us for any obligation, whet her
t hat of one or nore Account Hol ders or of athird party,

and (5) to close the account, with the di sbursenent of
account proceeds as instructed by the joint Account Hol der.
Each j oi nt Account Hol der i s authorized to act for the other
Account Hol der(s), and we may accept orders and i nstructions
regardi ng the account from any joint Account Hol der.

Your obligations under the Agreenent are joi nt and several .
This means that each joint Account Holder is fully and
personal ly obligated under the ternms of the Agreenent,
including liability for overdrafts and debit bal ances as set
forth above. Further, the Account is subject totheright of
setoff as set forth below. (Enphasis added).

CUSTOVER ACKNOW.EDGEMENT OF AGREEMENT. The infornmation

containedinthe Deposit Account Agreenment . . . constitutes
t he entire agreenent governi ng t he account you have opened,
whi ch you agree to observe. . . . By mai ntai ni ng or usi ng your

Account, you acknow edge that you agree to be bound by t he
terns and conditions stated inthe Deposit Account Agreenent
(Enmphasi s added) .

The Court finds no anmbi guity whatsoever in the | anguage of the
contract governi ng ownershi p of the deposit account. The Account Card
est abl i shed t hat t he bank account was owned i n joi nt tenancy by Farrel or
Bar bara or Ms. Schnaare-Cl ark. The Agreenent then provi ded t hat each
account hol der, by mai ntai ni ng or usi ng t he account, agreed to be bound
by the terns of the Agreenent. Anong the terns and conditions to which

t he account and t he account hol ders wer e subj ect were provisions all ow ng

each account holder onamultipleparty account totreat all fundsinthe



account as though he or she were the sol e and absol ute owner of the
funds. Thus, each account hol der was free to, anong a non-excl usi ve | i st
of transactions, withdrawall of the funds, pl edge the funds to UPB as
col l ateral for any obligation - regardl ess of whet her that obligation
bel onged to only one of the account hol ders - and cl ose t he account,
di sbursi ng t he proceeds as he or she sawfit. The Agreenent stated that
each account hol der coul d exerci se such absol ute control over any and al |
funds i nthe account wi thout the consent of any ot her account hol der and
that such unilateral acti on was aut hori zed by every ot her account hol der.
| ndeed, the | anguage of t he Agreenent nmade each account hol der t he agent
of the other account hol ders, i nbuing eachwth authority to act for the
ot hers and al | owi ng UPBt o accept orders and i nstructions regardingthe
account from any account hol der.

Under these provisions, Barbara, |ike every ot her account hol der,
was freetotreat the entire account as her sol e property and t o encunber
all funds in the account. She did so by executing the | oan Guaranty
whi ch stated in relevant part:

LENDER S RI GHT OF SETCFF. In additionto all liens upon and

ri ghts of setoff against the noneys, securities or other

property of Guarantor givento Lender by | aw, Lender shall

have, with respect to Guarantor’s obligations to Lender under

this Guaranty and to the extent permtted by law, a

contractual security interest in and a right of setoff

agai nst, and Guar antor hereby assi gns, conveys, delivers,

pl edges, and transfers to Lender all of Guarantor’s right,

titleandinterest inandto, all deposits, noneys, securities

and ot her property of Guarantor now or hereafter in the

possessi on of or on deposit with Lender, whether heldin a

general or special account or deposit, whether heldjointly

with soneone else, or whether held for safekeeping or
otherwise . . . . (Enphasis added).
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Thi s provi si on unequi vocal |l y granted UPBthe right to set off Barbara's
obl i gati on under t he Guaranty agai nst any and all funds she had at t he
bank, including funds held in joint accounts.?

| n addi tion, the Agreenment itself stated unequivocally that the
account was subject to UPB s right of setoff, and that each account
hol der consented to such setoff, even when t he debt to be sati sfied was
t he i ndi vi dual obligation of only one of the joint account holders. In
this respect, the Agreement provided:

Rl GHT OF SETOFF. Subj ect to applicabl e | aw, we may exerci se

our right of setoff against any and all of your® Accounts

wi t hout notice, for any liability or debt of any of you,

whet her joint or individual, whether direct or contingent,

whet her now or hereafter existing, and whet her ari sing from

overdrafts, endorsenents, guarantees, |oans, or other

obligations. Each joint account hol der authorizes us to

exerci se our right of setoff agai nst any and all Accounts of

each account hol der. (Enphasis added).
Thus, although Farrel was not a party to the |oan Guaranty, by

mai nt ai ni ng and usi ng t he deposit account, Farrel agreed to contractual

terns permttingthe set off of account funds to sati sfy Barbara’ s debt.

The trust ee argues unconvi nci ngly t hat t he | anguage of t he Agreenent

and of the Guaranty was i nsufficient for Farrel to have granted UPBt he

4 By signing the Guaranty, Barbara dso granted UPB a security interest in al funds she hed at
the bank and pledged the fundsto UPB. The trustee has not challenged the vaidity or perfection of the
Security interest.

° Referencesto “you” and “your” throughout the document apply to each depositor aswell as
to dl depositors.



right toset off Farrel’ s share of the hone sal e proceeds i nthe deposit
account. Reciting aprovisionfromjoint certificates of deposit at
issueinthe case of Fisher v. State Bank of Annawan, 643 N. E. 2d 811,
812 (I'11. 1994), he contends that t he absence of identical | anguage in

the Guaranty and i nthe Agreenent rendered t hei r | anguage i nadequat e.
The certificates of deposit in Fisher each stated:

If nore than one depositor is naned above, and unl ess

specifically indicated therein to the contrary, this

certificate and t he deposit evi denced hereby, shall belongto

sai d depositors as joint tenants with right of survivorship

(and not as tenants in common); provided, however, for all

pur poses, includi ng endorsenent, paynent of principal and

i nterest, presentation, transfer, and any noticeto or from

t he depositors, thisinstitutionnmy deemand treat as the

absol ut e owner her eof any one depositor nanmed above, or the

survivor or survivors, and each such depositor shall be the

agent of each ot her depositor for all the foregoi ng purposes.
Fisher, 643 N.E. 2d at 812.

The Court finds thetrustee' s conparisonto be purely superficial.
Wi | e argui ng that the Agreenment fail edto contain necessary verbi age, he
i gnores al toget her the Agreenent’s | anguage with respect tonultiple
party accounts. As noted above, this |anguage not only establishedin
Bar bar a absol ut e owner shi p of the account, includingtheright to pl edge
it for her individual debts, but al so authorized UPBto treat her as the
agent of the other account hol ders for this and ot her purposes. In
addi ti on, by maintai ning and using the joint account, Farrel expressly
aut hori zed Barbara’ s conduct with respect to all funds inthe account and

consented specifically tothe set off fromthe joint account of debts

owed by a si ngl e account hol der. Wil e the Agreenent’s | anguage di d not



mrror that intheFisher certificates of deposit, it need not have done
soto sufficiently establish UPB's right to set off Barbara' s debt
against all funds in the account.?®

Since the |anguage of the Agreenment and the Guaranty are
unanbi guous, the Court may not exam ne extrinsic evi dence show ng t hat
thewitten contract departed fromthe parties’ trueintent with respect
to treatnment of funds in the account. Nonetheless, were the Court
al l owed to consi der extrinsic evidence of the parties’ intent, the
trustee has failed to produce any. \While the parties agree that the
debt ors deposited honme sal e proceeds of $15,400.00 into the joint
account, this fact reveal s not hi ng about the intent of the parties asto
t he meani ng of their contract. The recordis devoid of any suggesti on
that Farrel’s share of the hone sal e proceeds woul d be segregated from
and treated differently than, other funds inthe account. The exi stence
of the deposit al one cannot stand as proof that the parties intended a
contract different fromthe terms of their express contract.

The trustee’ s second argunent i s based on the 1957 deci si on of the

I11inois Court of Appeals inlLeaf v. McGowan, 141 N.E. 2d 67 (I111. App.

Ct. 1957). Relyingonthis case, thetrustee contends that Illinois|aw

® The trustee d'so quotes a provision establishing ajoint NOW account from the decision of the
Illinois Court of Appedsin Selby v. DuQuoin Sate Bank, 584 N.E. 2d 1055, 1056 (I1l. App. Ct.
1991). In Selby, the court dlowed setoff of an entire joint account in satisfaction of the debt of only
onejoint account holder. Seemingly, the trustee recites this provision for purposes of comparison with
the contractuad language of the instant case. However, he provides no andysis whatsoever on this
point. The Court’sreview of the provison reveds differences in verbiage from the instant contractua
language but no appreciable difference in meaning.



creates only a presunption that each owner of ajoint bank account may be
treated as t he absol ute owner of all funds inthe account. He asserts
that this presunption may be rebutted by proof traci ng ownershi p of funds
to a particular account hol der.

Leaf i nvol ved t he garni shnent of a joi nt bank account by a j udgnent
creditor tosatisfy adebt owed by a judgnent debt or who was one of two
owners of the account. 1d. at 68. Wuen the second owner of the account

protested that all funds in the account belonged to himid., the court

al | owed extrinsic evidence of his ownershipto be admttedin an attenpt,
al beit unsuccessful, torefutethe prim facie case for the judgnment
creditor that all the noney in the account bel onged to t he judgnent
debtor. Id. at 70-71.

The Court notesinitially that Leaf v. MGowan di d not concernthe

interpretation of a contractual rel ationship between a bank and its
depositors but i nstead focused ontherights of ajudgnent creditor, a
party who was a stranger to the contract establishingthe joint account.’
Mor eover, the court in Leaf based its decision primarily on a 1955
deci sion of thelllinois Suprene Court, Inre Estate of Schnei der, 127
N. E. 2d 445 (I11. 1955), in which parol evidence was adnmitted to prove
owner ship of funds in a joint bank account in a di spute between the

estat e of a deceased account hol der and t he survivi ng account hol der.

" In this action brought by the trustee arising from contractud rights of the debtors, the trustee
gandsin the shoes of the debtorsasdepositors. See, e.g., 3 Collier on Bankruptcy
323.03[2], at 323-8 to 323-9 (15" ed. rev. 2001).
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The Schnei der court took caretoclarify that its decision hingedonthe
rights of the depositors as between thenselves. 1d. at 447. In
contrast, the court noted, a dispute between a bank and its joint
depositors would be governed by their contractual relationship.
| d. Accordingly, neither Leaf nor Schneider isonall fourswiththe
facts of the instant case.

The applicability of Leaf and Schneider to the case at hand i s
calledinto further question by Fi sher v. State Bank of Annawan, 643 N. E.
2d 811 (I1l11. 1994), a deci dedly nore recent decision of thelllinois
Suprene Court. The Court finds that Fisher i s di spositive of theissue
before it.

| n Fi sher, the def endant bank set off certificates of deposit held
jointly by afather and his two sons in order to recover on personal | oan
obl i gati ons owed t he bank by one of the sons. The father chal | enged t he
setof f as a conversion of his funds based, inpart, onthe argunent that
the noney inthe certificates of deposit bel onged only to hi mand was
under his exclusive control. I1d. at 814. The lllinois Suprene Court,
however, found extrinsic evidence of ownershipirrel evant since there was
a contractual basis for the setoff. Id. at 813-14. Because the
certificates of deposit provided that the bank coul d treat each depositor
as t he absol ut e owner and t hat each depositor was t he agent of the others
for all purposes relating to the certificates of deposit, any one
depositor could grant the bank the right of setoff against the

certificates of deposit. 1d. at 813. When one of the sons did so by
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executing | oan docunents aut hori zi ng the setoff,8the father’s cl ai mof
sovereignty over the certificates of deposit was of no avail. The
contract between t he depositors and the bank controlled. 1d. at 813-14.
See al so Subur ban Bank of Hof f man- Schaunburg v. Bousis, 578 N. E. 2d 935,
941 (I11. 1991) (“[a] bank-depositor . . . relationship arises fromand
i s regul ated by contract, rather than by t he ownership of the funds”);

Pescetto v. Col onial Trust & Sav. Bank, 489 N.E. 2d 1365 (I11. 1986)

(survivingw fe’ s interest injoint bank account coul d not be protected
fromdeceased husband’ s pl edge of account to bank during hislifetine as
security for his |oans since contract between bank and depositors
control |l ed and permtted husband to unilaterally pl edge the interests of
all joint depositors).

The princi pl es of Fi sher govern the case at hand. Wen Farrel and
Bar bar a deposi ted t he hone sal e proceeds i nto the joi nt account, the bank
became contractually entitled to exerciseits right of setoff agai nst all
t he funds. Extrinsic evidence of Farrel’s ownership of half of the sale
proceeds was of no bearing.

For the reasons stated, the Court finds that UPB s setoff of the sum
of $14,852.18 was perm ssi bl e under the parties’ contract and fi nds

agai nst thetrustee andinfavor of UPBonthe trustee’ s conplaint to

8 The court found the setoff proper even though the certificates of deposit themsalves did not
provide the right of setoff. It was sufficient that the son’s |loan agreements granted setoff authority to the
bank and that the certificates of deposit permitted the bank to treat any of the joint owners asthe
absolute owner of, and agent for, the certificate of deposit accounts. Id. at 814. Intheingtant case,
UPB’s position isreinforced further because, in addition to the Guaranty granting setoff authority to the
bank, the account Agreement itself provided for aright of setoff.
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recover the sumof $7,426.09 fromUPB, representing Farrel’s share of the
set off funds.

ENTERED: October 12, 2001

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE
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