IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

IN RE: In Proceedings
Under Chapter 7
SHIRLEY A.DAVIS,

Case No. 02-33410
Debtor(s).

OPINION
This case presents a question of firs impression in this Didtrict, calling upon the Court to decide
whether a creditor may oppose the chapter 7 trustee’' s objection to the debtor’s daim of exemption by
assarting that the debtor is entitled to exempt certain property even though the debtor has declined to
pursue the claimed exemption.
The chapter 7 debtor, Shirley Davis, filed a schedule of exemptions claiming that a $28,613.76
state court judgment entered in her favor prior to bankruptcy for her attorney fees and costs in post-

dissolutionof marriage proceedings was exempt under 735 L CS 5/12-1001(g)(4)? as a“[j]Judgment for
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It appears that the judgment amount remaining due and owing may have been reduced by partid
payment by the debtor’s former spouse, Danny Kurtz. The amount of the reduction is not clear fromthe
record. However, the amount of the judgment is not critical to the Court’s decision and, therefore, the
Court will make no attempt to darify thisissue a thistime.

2

Illinois has opted out of the federal scheme of exemptions. 735 ILCS 5/12-1201. The pertinent
Sate statute provides:

The fallowing personal property, owned by the debtor, is exempt from judgment,
attachment, or distress for rent:

(9) The debtor’ sright to receive:



[m]aintenance.” Thetrustee objected to the claim of exemption, contending that the judgment for attorney
fees and costs did not qudify as maintenance Snceit was not based onthe respective financid satus of the
divorced parties but instead was a sanction levied by the state court judge against Danny Kurtz, and his
girlfriend, Carol Musser, based on their misconduct during the post-dissolution litigation.

On January 15, 2003, the Court conducted a hearing on the trustee’ s objection to the debtor’s
damof exemption. The trustee appeared at the hearing by counsel, Dondld Samson. The debtor did not
oppose the trustee’ s objectionto her dam of exemption. Shefiled no written response and did not appear
a the hearing in person or by her attorney of record, Randdl Stedle. However, Earl Vaugniaux, the
attorney who represented the debtor inthe post-dissol ution litigation, appeared asacreditor and opposed
the trustee’ s objection.®> Mr. Vaugniaux argued that the attorney fees in question were awarded to the
debtor as support and were properly camed as exempt by the debtor. The sole questionbefore the Court
a thistime is whether a creditor has standing to challenge the trustee’ s objection to the debtor’s claim of
exemption by asserting the debtor’ s entitlement to the exemption when the debtor has declined to do so.

The Bankruptcy Code establishes a statutory scheme for collectingthe assetsof achapter 7 debtor,
for protecting exempt assetsto ensurethe debtor’ s“freshstart,” and for distributing non-exempt assetsto

the debtor’ screditors. Thefiling of abankruptcy petition vestsvirtualy al of the debtor’ sexigting interests

(4) dimony, support, or separate maintenance, to the extent reasonably necessary
for the support of the debtor and any dependent of the debtor.
735 1LCS 5/12-1001(g)(4).
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Thereis no contention that Mr. Vaugniaux appeared as the debtor’s counsel or for her benefit at
this hearing.



inproperty, whether legd or equitable, inthe bankruptcy estate. 11 U.S.C. 541(a)(1); Matter of Yonikus,
996 F. 2d 866, 869 (7" Cir. 1993). Once the bankruptcy petition isfiled, it becomes the trustee’ s duty
to maximize the estate and to liquidate the assetsin the manner most beneficid to the creditors. 11 U.S.C.
§ 704(1); Matter of Luongo, 259 F. 3d 323, 340 (5" Cir. 2001); 6 Collier on Bankruptcy  704.02[1],
[3] (15" ed. rev. 2003). The debtor cedes her standing to prosecute pre-petition claims by filing a
bankruptcy petition. In re Polis, 2001 WL 185481 at *2 (N.D. 11l. 2001). Upon filing, only the trustee
may eva uateand administer theestate' s property. 1d.* The debtor, however, may remove certan
assets from that property that comprisesthe bankruptcy estate by filing alist of assetsthat she clamsas
exempt. 11U.S.C. §522(b), (I). The Bankruptcy Code grantsthisright to the debtor. 1d.; Luongo, 259
F. 3d a 340. In addition, if the debtor does not file alist of exempt property, adependent of the debtor
may file such a ligt, or dam property as exempt on behdf of the debtor. 11 U.S.C. 8§ 522(|); Fed. R.
Bankr. P. 4003(a). The property clamed as exempt is not automatically exempt and does not revert to
the debtor amply by filing alist of exempt property. Polis, 2001 WL 185481 at *2. Instead, a party in
interest hasthirty days from the conclusion of the meeting of creditorsto object to a damed exemption.
11 U.S.C. 8522(1); Fed. R. Bankr. P. 4003(b). If atimely objectionisraised, the Court must rule on its
vdidity. Polis, 2001 WL 185481 at *2. The burdenisonthe objector to prove that the exemptions are

not properly claimed. Fed. R. Bankr. P. 4003(c).
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Although Mr. Vuagniaux suggests that the trustee has failed in his duty to collect a vauable asset
of the etate, he has not moved for remova of the trustee nor sought authority to collect the judgment in
lieu of the trustee. Of course, any recovery by Mr. Vuagniaux would be for the benefit of al creditors.
See, e.g., 6 Cdllier on Bankruptcy, supra, at 704-6, -8 & n.22.
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The trustee contends that Mr. VVuagniaux is prohibited from opposing the trustee’s objection
because only the debtor, or a dependent of the debtor, may dam property exempt. By corollary, the
trustee argues, a creditor may not chalenge the trusteg’ s position that property is non-exempt since the
creditor would have to assume the debtor’ srole to do so. Citing his responghility to maximize the return
for dl creditors, the trustee argues that an individua creditor should not be allowed to thwart the trustee' s
efforts to collect and distribute estate assets equitably among all creditors.  Rather, the trustee urgesthat
Mr. Vuagniaux is limited to challenging the debtor’s right to discharge the debt she owes him, or her
digibility to receive adischarge of dl her debts, by avaling himsdf of the remediesfoundin11 U.S.C. 88
523 and 727.

The Court findsmerit in the trusteg’ sargument.  Although the Court’ s research hasuncovered no
case authority expresdy on point, afact that is not surprisng given the anoma ous stance adopted by Mr.
Vuagniaux as a creditor of the estate, 11 U.S.C. 8§ 522(I) plainly states that only the debtor or her
dependent may daim property as exempt. The debtor here, when faced with the trustee’ s objection, has
declined to pursue her clam that the judgment is exempt. A creditor may not take her place to do so.

The Court is not persuaded otherwise by Mr. VVuagniaux, who raises a multi-pronged argument
to Sde-step the issue of his standing to assert the debtor’ sdam of exemption. Firdt, he contendsthat the
trustee’ s objection to the exemption should be overruled because the judgment for attorney feesisin the

nature of support.® However, the question of whether the judgment is in the nature of support, and

5

The Court is puzzled by Mr. Vuagniaux's conviction that exempting the debtor’ sright to collect
the judgment will benefit him. I the right to collect the judgment isfound to be exempt, any funds collected
by the debtor will be beyond the reach of the debtor’ s creditors even if the debtor is denied a discharge.
See 11 U.S.C. §522(c).



therefore exempt under 735 ILCS 5/12-1001(g)(4), need only be reached if the Court finds that Mr.
Vaugniaux has ganding to dam an exemptiononthe debtor’ sbehdf. The trustee hasmadeaprimafacie
showing that the judgment was not in the nature of support because it was not based on findings of the
relative financial conditions of the divorced parties.® The debtor has not refuted this argument. The Court
need not resolve whether the award was determined by economic considerations because only the debtor
or her dependent may assert entitlement to the exemption and they have failed to do so.

Next, Mr. VVuagniaux contends that the debtor’ s discharge should be denied based onher conduct
during the pogt-dissolution of marriage litigation and on fasehoods in her bankruptcy petition, Satements
and schedules. This argument however, is the subject of apending adversary case’ and isirrdevant to the

matter before the Court.

In contrast, Mr. Vuagniaux may stand to benefit if the right to collect the judgment is found not to
be exempt. Here, the trustee will proceed to collect the judgment, to sell the right to collect the judgment
to a willing purchaser, or to abandon theright if he deemsit of inconsequentid vaue to the bankruptcy
estate. Under these scenarios, dl creditors would receive a pro rata share of any recovery by the trustee
whether or not the debtor is discharged. If the trustee were to abandon the right to collect the judgment,
the right of collection will re-vest in the debtor as a non-exempt asset, and any funds she collects will be
subject to in rem clamsif the debtor is discharged and to clams againg her persondly if her dischargeis
denied.

Of course, unlessthe debtor is denied a discharge, Mr. Vuagniaux may not proceed against her
persondly to collect her pre-petition obligation to pay his attorney fees.
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The trustee aso argues persuasively that the portion of the judgment jointly attributable to Carol
Musser, asum that appearstototal $17,250.00 according to the September 12, 2002 order of the state

court, cannot be for attorney fees and costsrelated to the acquisitionof maintenance because it would be
impossible for Carol Musser to be a party responsible for paying maintenance to the debtor.
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Mr. Vuagniaux has filed adversary case 02-3302 againg the debtor in this Court, complaning
under 11 U.S.C. 88 727(a)(2)(A) and (a)(4)(A) that the debtor shoud be denied a discharge in
bankruptcy.



Mr. Vuagniaux then argues that the judgment rendered against Dan Kurtz and Carol Musser isa
non-dischargeable debt. The Court notesfirst that the dischargegbility of the judgment is not germane to
the question of whether it is property that the debtor may exempt. Even so, Mr. Vuagniaux has not filed
acomplant under any subsection of 11 U.S.C. § 523 and it would seem an exercise in futility to do so.
The debt inquestionis the obligation of Dan Kurtzand/or Carol Musser to pay the debtor for attorney fees
and cogts sheincurred, and Dan Kurtz and Carol Musser are not debtorsin this bankruptcy case. Asto
the debtor’ s persona obligationto pay Mr. Vuagniaux for hislegd services, that debt is not the subject of
the disputed exemption. In addition, it isnot a debt that is owed “to a gpouse, former spouse or child of
the debtor,” 11 U.S.C. 8§ 523(8)(5), and therefore fails to fall within the exception to discharge
carved out in 11 U.S.C. 8§ 523(a)(5). See 4 Cadllier on Bankruptcy, supra, 1523.11[4].

Finaly, Mr. Vuagniaux asserts that the judgment for attorney feesis not property of the debtor’'s
bankruptcy estate under 11 U.S.C. 88 541(a) and (d) because the debtor only holds legd title to the
judgment while equitable title is vested in Mr. Vuagniaux asthe beneficiary of a congtructive trust. Under
this theory, the trust res, conssting of the judgment for attorney fees and cogts, is excluded from the
bankruptcy estate, the question of whether the judgment is exempt property becomes irrdlevant, and Mr.
Vuagniaux is free to pursue Dan Kurtz and Carol Musser to collect the judgment.

While Mr. Vuagniaux raisesanovel argument, the Court finds it to be premature and not properly
raised. Atthisjuncture, the existence of aconstructive trust has not been established and the Court cannot
discern from the record how, or if, such atrust would arise. Moreover, the imposition of a condructive
trustis an equitable remedy, requiring that an adversary case befiled to seek redress. Fed. R. Bankr. P.

7001(7). The Court reachesitsdecisononMr. Vuagniaux’ sstanding to challenge the trustee' s objection



to exemptionwithout foreclosng Mr. Vuagniaux from bringing an action to establish that the judgment, or
theright to collect it, is held in congtructive trust for his benefit and therefore is excluded from property of
the estate.

For the reasons stated in this opinion, the Court finds that Mr. Vuagniaux lacks standing to
chdlenge the trustee’ s objection to the debtor’s claim of exempt property because the right to claim the
exemption remains exclusively the province of the debtor or the debtor’ s dependent.

Counsd for the trustee shdl serve a copy of this Order by mail to dl interested partieswho were
not served eectronicaly.

SEE WRITTEN ORDER.

ENTERED: May 12, 2003

/9 Kenneth J. Meyers
UNITED STATES BANKRUPTCY JUDGE



