I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
RONALD DOCERGE, )
) No. BK 90-40571
Debt or (s). g
RONALD DOCERGE, g
Plaintiff(s), )
)
VS. ) No. ADV 94-4109
)
UNI TED STATES OF AMERI CA
G T. GLOBAL MUTUAL FUNDS, )
| NC., PRUDENTI AL LI FE )
| NSURANCE COMPANY, and )
LI NCOLN NATI ONAL LI FE )
| NSURANCE COMPANY, )
)
Def endant (s). )
OPI NI ON

I nthis action, debtor Ronal d Doer ge seeks a determ nati on t hat
his federal inconetax liabilities for years 1975-1981 were not tinely
assessed and are, therefore, dischargeabl e under 11 U. S.C. § 523(a)(1).?
The debt or additionally seeks a determ nation of the validity of tax
liens fil ed by defendant, United States of America, for years 1975-
1977, as well as a determ nation of the validity of tax | evies for
years 1978- 1981 upon assets in the possessi on of defendants, G T.

d obal Mutual Funds ("G obal "), Prudential Life I nsurance Conpany

' In his conplaint, the debtor also sought a determ nation of
di schargeability as to his 1974 and 1988 tax liability. However, the
debt or has subsequently conceded the nondi schargeability of his 1988
tax liability, see Debtor's Post-Trial Brf., filed Nov. 14, 1994, at
3 n.19, and the United States has conceded the di schargeability of
the debtor's 1974 tax liability, for which no tax lien was filed.
See United States' Answer, filed April 26, 1994, at 2, § 7.
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("Prudential"™), and Lincoln National Life Insurance Conpany
("Lincoln").? The debtor asserts that because t he subj ect taxes were
not tinmely assessed, theliens and leviesfiledto enforce those taxes
are voi d.

I n response, the United States observes that assessnents for the
tax years i n question were nmade fol | owi ng t he concl usi on of tax court
litigationfiled by the debtor to obtainredeterm nations of histax
liabilities for those years. The United States asserts that sincethe
debtor failedtoraisetheissueof tineliness of the assessnents in
thetax court litigation, this Court is precluded under 11 U.S.C. §

505(a)(2) and the doctrine of res judicata fromdeterm ning the

validity of the assessments and the resulting |iens. In the
alternative, the United States argues that the assessnents were tinely
because t he debtor signed consent forms extending the statute of
l[imtations for assessnment and that, therefore, the taxes are
nondi schar geabl e and enf orceabl e through valid tax |iens.
| . Facts 3

Prior tofilinghis Chapter 7 bankruptcy petition on March 30,

1990, the debtor filed petitions inthe United States Tax Court to

obtai nredeterm nations of hisinconmetax liabilities for years 1975-

2 Even though the debtor did not list Prudential and Lincoln as
def endants in the caption of his conplaint, he seeks relief fromthem
and each was tinely served with sunmmons. The debtor additionally
requests that these defendants and G obal be enjoined from payi ng
over to the United States any of the nonies held by them on account
of the debtor for the tax years in question.

3 The parties have stipulated to the facts with the exception
of whether the debtor executed certain consent forns to extend tine
to assess tax.



1981. The debtor's petition for 1975-1977 taxes was fil ed on February
22, 1983, after the normal t hree-year period for assessing taxes had
expired. While the United States contends that the debtor signed
consent forms extending thetinefor assessnent as to these taxes, it
has been unable to produce copies of these consents.

The debtor’'s tax court petition for 1978-1980 taxes was fil ed on
January 27, 1986,4w th a post neter date of January 21, 1986. Wth
regard to these taxes, the debtor executed vari ous forns extendi ng the
time for assessnment. The debtor's tax court petition for 1981 taxes
was fil ed on Decenber 27, 1988. The United States has been unableto
produce copi es of any consents executed by the debtor for this year's
t axes.

The debt or eventually settled the tax suits by enteringinto
agreed decisions withthe United States. The agreed deci sion for years
1975- 1977 was entered on January 30, 1989, and the United States
assessed t he debtor for the amobunts found to be due for those years on
May 15, 1989. The United States additionally filed notices of tax
liens for years 1975-1977 agai nst the debtor's real property in
W I liamson County, Illinois, on March 29, 1990.

The tax court deci sion for years 1978- 1981 was ent er ed on August
29, 1991, after the United States obtained relief fromstay inthe

debt or' s bankruptcy proceedi ngto continue the tax court litigation.

4 The parties' stipulation of facts erroneously states that the
date of the tax court petition for 1978-1980 taxes was January 27,
1983. Stip. of Facts, filed Oct. 17, 1994, at T 22. Exhibit T to
the United States' Post-Trial Brief shows the correct filing date of
January 27, 1986. See U.S. Post-Trial Brf., filed Oct. 26, 1994, at
Ex. T.



As part of this decision, the debtor agreedto i medi at e assessnent of
t he tax deficiencies, waivingthe statutory prohibition on assessnent
pendi ng expiration of the 90-day appeal period. The United States
subsequent |y assessed t he debtor for the anounts found to be due for
years 1978-1980 on Novenber 11, 1991, and for year 1981 on COct ober 28,
1991. The United States additionally served notices of | evy onthe
debtor's assets inthe possessi on of defendants, d obal, Prudenti al,
and Lincoln, inaneffort tocollect theunpaidtax liabilities for
years 1978-1981.

1. Di schargeability of Tax Obligations

Section 523(a) (1) (A of the Bankruptcy Code excepts fromdi scharge
inaChapter 7 proceeding a debt for taxes "of thekind. . . specified
in section 507(a)(7) of this title . . . ." 11 U S.C 8§
523(a) (1) (A) .5 Section 507(a)(7) describes tax debts that are entitled
topriority of distributioninabankruptcy case, providingapriority
for "a tax on or neasured by income or gross receipts--"
[(A)] (iii) other than atax of a kind specifiedinsection

523(a) (1) (B) or 523(a)(1)(C) of thistitle, not assessed

before, but assessable, under applicable |law or by

agreenent, after, the commencenent of the case[.]

11 U.S.C. 8 507(a)(7)(A(iii) (enphasis added). Under 8§

523(a) (1) (A), then, tothe extent tax debts were not assessed prior to

5 The Bankruptcy Reform Act of 1994 renunmbered 8§ 507(a)(7) as 8
507(a) (8) and provided an eighth priority for tax debts. The
debtor's conplaint was filed in March 1994 before the effective date
of the Reform Act in October 1994. The Court will, accordingly,
refer to the relevant provision, which was otherw se unchanged in
substance, as 8 507(a)(7).



bankruptcy but are still assessabl e after commencenent of t he case,
t hey are nondi schargeable, priority clains.

There is no question in this case that the debtor's tax
liabilities are for taxes "on or nmeasured by i ncone or gross receipts”
and are for taxes ot her than those specifiedin § 523(a) (1) (B)
or §523(a)(1)(C.°¢ Therefore, the dispute regardi ngthe tax debts that
had not been assessed prior tothe debtor's bankruptcy--that is, the
1978-1981 taxes--lies inwhether the taxes were still assessabl e after
t he commencenent of the debtor's bankruptcy case so as to be
nondi schar geabl e as 8§ 507(a)(7) taxes.

Wthregardtothe debtor's taxes that had al ready been assessed
at the ti me of bankruptcy--the 1975-1977 taxes, the parties agreed
subsequent tothe filing of the debtor's conplaint that the debtor's
personal liability for such taxes is di schargeable. See U. S. Post -
Trial Brf., filed Oct. 26, 1994, at 7, n. 5; Debtor's Post-Trial Brf.,
filed Nov. 14, 1994, at 1. However, the United States contends that
theliensfiledto enforce these taxes renain valid because the taxes
were tinmely assessed. The issue regarding the 1975-1977 taxes,
t herefore, i s not whether the taxes are di schargeabl e but whet her t hey
are collectible pursuant to valid liens.

I[11. Tax Liability and Assessnent

Cenerally, there are two di stinct stepsinthetaxation process:

6 These sections set forth exceptions from di scharge for taxes
for which a return was never filed or was filed |late within two years
of bankruptcy, see 11 U. S.C. § 523(a)(1)(B), and taxes for which the
debtor nmade a fraudulent return or willfully attenpted to evade such
tax, see 11 U.S.C. § 523(a)(1)(C).
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determ nation of thetax liability and col |l ection of the tax. The
l'iability phase begi ns when the taxpayer filesataxreturn. Ifitis
determ ned t hat t he t axpayer owes nore t han was reported on the tax
return, the governnment nust send the taxpayer a witten notice of
defi ci ency, whi ch t he taxpayer may chal |l enge by filing a petitionfor
redetermnationinthe tax court within 90 days.’ See 26 U.S.C. 88
6212, 6213(a).

Absent such a challenge to the anount of the tax liability or
ot her extensi on of the assessnent peri od, the governnent nust assess
the debtor's taxes withinthree years of thefiling of thereturn. See
26 U.S.C. 8§ 6501(a). Atax assessnent is theinitial step inthe
coll ection process. Inre Norris Grain Co., 138 B.R 1004, 1007

(Bankr. M D. Fla. 1992), aff'd, 168 B.R 264 (MD. Fla. 1993), aff'd 42
F.3d 643 (11th Gr. 1994); Inre Carter, 74 B. R 613, 615 (Bankr. E D

Pa. 1987). The purpose of an assessnment is to place the anount of
t axes owed by t he taxpayer on t he governnent's books. It does not
create the tax liability, but merely operates in the nature of a
judgrment and thus al l ows for collectionof thetax liability. See Bull

v. United States, 295 U S. 247, 260 (1935) ("[t] he assessnent i s gi ven

t he force of ajudgnent, and when t he anount assessed i s not pai d when
due, adm nistrative officials muy seize the debtor's property to
satisfy the debt"); Rev. Rul. 85-67, 1985-1 C.B. 364.

The general three-year periodfor assessnment nmay be ext ended by

’ The taxpayer may also challenge the tax liability in U.S.
District Court or Court of Clainms. However, the taxpayer may
petition these courts only after paying the full anount of the
defi ci ency.



witten agreement of the parties. See 26 U S.C. 6501(c)(4). 1In
addi tion, the assessnment period is suspended during any period in which
t he governnent i s prohi bited fromnmaki ng an assessnent and for 60 days
thereafter. See 26 U.S.C. §8 6503(a)(1). Pursuant to 26 U. S.C. 8§
6213(a), the government is prohibited fromassessing a defici ency
pendi ng before the tax court. Therefore, thefilingof atax court
petition stays all further assessnent and col |l ection activity until the
tax court decision becones final. See Mchael D. Rose & John C.

Chomm e, Federal Inconme Taxation, 8 13.10, at 788 (3d ed. 1988).

Once thetax court's decisionis rendered, it beconmes final upon
expiration of the 90-day appeal period. See 26 U S.C 88
7481(a) (1), 7483. If no appeal isfiled, the governnent then has 60
days fol | owi ng expiration of the appeal periodin whichto nmkethe
assessnment. See 26 U.S.C. 8 6503(a)(1). Thus, if the statute of
limtations for assessnment has not expired prior tothefilingof a
petitioninthe tax court, the governnment has a wi ndowin whichto
assess the tax i n questi on whi ch begi ns 90 days after the date of entry
of the tax court deci sion and ends 150 days after the date of entry of
t hat deci si on.

After the assessnent i s made, t he governnent nust demand paynent
fromt he taxpayer, andif no paynent is nade, atax |lien automatically
attaches to all property or rights to property belonging to the
t axpayer.® See 26 U.S.C. 88 6303, 6321. Assum ng the governnent

8 \While the tax lien arises automatically, notice of the tax
lien must be filed to make the lien effective agai nst purchasers and
third party lien creditors. See 26 U S.C. 8§ 6323(a).

7



assessed the taxes withinthe applicablelimtation period, it may t hen
col | ect the taxes by | evy or other court proceedinginitiatedw thin
tenyears. See 26 U. S.C. § 6502. However, if the taxes are not tinely
assessed or if the governnment fails to initiate such collection
proceedi ngs, thetax liability becones uncol |l ectible as amtter of

|aw. See 26 U.S.C. 8 6501(a); Inre Harper, 580 F. 2d 165, 168 (5th

Cr. 1978) (failure by governnment totinely assess tax results in a bar
to further collection proceedings).

| V. Res Judicata

Inthis case, thetineliness of the governnent's assessnent of the
debtor'stax liabilitiesisrelevant indetermning boththevalidity
of thetax liens for 1975-1977 taxes and t he di schargeability of the
debtor's 1978-1981 tax liabilities. The United States asserts that all
t he subj ect taxes were ti nely assessed as neasured fromt he dat es of
entry of the tax court deci sions out of whichthe assessnments arose.
The debt or argues, however, that the time for assessi ng each year's
t axes had expired prior tothefiling of his tax court petitions so
t hat t he governnent's assessnents, made after entry of the tax court
deci sions, were untinely.

The United St ates responds that t he debtor i s precl uded under §

505(a) (2) (A) and the doctrine of res judicatafromlitigatingtheissue
of timeliness of the assessnents because expiration of the statute of
limtations for assessnment coul d have been rai sed as a defense in the
tax court proceedi ngs. Section 505(a) (1) grants the bankruptcy court
authority to deternmi ne the ampunt or legality of a debtor's tax

liability except as providedin §505(a)(2), which states in pertinent
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part:
(2) The court may not so determ ne--

(A) the ampunt or legality of atax . . . if such
amount or legality was contested before and adjudi cated
by a judicial or adm nistrative tribunal of conpetent
jurisdiction beforethe cormencenent of the case under this
title[.]

11 U.S.C. § 505(a)(2)(A).
Section 505(a)(2)(A) expresses in jurisdictional terns the

traditional principles of resjudicata or clai mpreclusion. Seelnre

Teal, 16 F.3d 619, 621 n.3 (5th Cir. 1994). The doctrine of res
judi cata ensures the finality of decisions by barringlitigationof all
grounds for, or defenses to, recovery that were previously available to
t he parties, regardl ess of whet her they were asserted or determned in

t he prior proceedi ng. See Brown v. Felsen, 442 U. S. 127, 131 (1979).

I nthe context of tax determ nations, any particul ar i nconme tax year

creates a singleclaimor "cause of action.” Conmmi ssioner v. Sunnen,

333 U.S. 591, 598 (1948). Thus, if aclaimof liability or non-
liabilityrelatingtoaparticular tax year islitigated, ajudgnment on

the merits isres judicata as to any subsequent proceedi ng i nvol vi ng

the same claimand the sane tax year. 1d.

Inthis case, 8 505(a)(2)(A), byitsterns, appliesonlytothe
debtor'stax liabilities for 1975-1977, whi ch wer e adj udi cat ed by t he
tax court prior tothe debtor's bankruptcy filing. Wthregardtothe
1978-1981 t axes for whi ch the tax court proceedi ngs were pendi ng at t he

commencenent of the debtor's bankruptcy case, this Court liftedthe
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automatic stay toallowthe tax court to determ ne the debtor's tax
liabilities, see11 U. S.C. § 362(a)(8), andis bound by that court's
subsequent decisionas it affects the extent of the tax cl ai ns agai nst

the estate. See 3 Gollier on Bankruptcy,  505.03, at 505-19 t o 505-20

(15th ed. 1994) (where a tax court proceeding is pending at the
conmmencenent of a bankruptcy case and stay islifted onthe tax court,
the tax court's subsequent determ nation of tax liability bindsthe

bankr upt cy court under the doctrine of res judicata); see al so 2B Bkr

L- Ed, Code Comment ary and Anal ysis § 21: 69, at 207-208 (1988). For

bot h t he debtor's 1975-1977 and 1978- 1981 taxes, then, this Court is
precluded frominquiring into the tinmeliness of the governnent's
assessnment as it bears on the amount and legality of the tax
liabilities determ ned by the tax court.

It does not foll ow, however, that thedebtor's present actionto
det erm ne t he di schargeability of the 1978-1981 taxes is barred. Wile
t he debtor' s cl ai mof di schargeability of these tax obligations under
8§ 523(a)(1)(A) and 8 507(a)(7)(A(iii), like adetermnation of their
| egality, necessarily involves considerationof thetinelimtations
for assessing taxes, the debtor's "claint or cause of actioninthis
proceeding is the dischargeability of these tax obligations, not their
legality. Legality does not predi spose di schargeability, as nearly all
debts ulti matel y di scharged i n bankruptcy are | egal debts. Rather, the
di schargeabil ity of an obligation in bankruptcy invol ves a newcl ai mor
cause of actionthat is not forecl osed by a previ ous determ nati on of

thelegality of the obligation. Seelnre Gaham 94 B. R 386, 391

(Bankr. E.D. Pa. 1988) ("[a]lthough the judgnment in the prior

10



nonbankr upt cy f orumest abl i shed t he exi st ence of the debt, the judgnent
cannot by a process of <claim preclusion mke the debt
nondi schar geabl e") . ?°

In the debtor's bankruptcy case, the governnent sought and
obtained relief fromstay to allowthe tax court to enter agreed
deci si ons regardi ng t he "correctness of the noti ces of deficiency"”--
that is, the anount and | egality--of the debtor's 1978-1981 tax
liabilities. See Mot. for Rel. fromStay, filed May 2, 1991, at 2, { 6;
M nute Order, July 30, 1991. Wile, at that time, the debtor had fil ed
for bankruptcy relief, givingriseto aclaimof dischargeability asto
t hese obligations, the Court lifted stay for thelimted purpose of
allowing the tax court to determ ne the extent of the debtor's tax
liabilities. Stay was not l|lifted for a determ nation of the
di schargeabi l ity of those taxes i n bankruptcy. The debtor, therefore,
could not have asserted a claim of dischargeability of those
obl i gati ons based on the governnent's failuretotinely assess the
taxes prior to the filing of the tax court petitions. Sinceres
judi cata bars only clains that were or coul d have been rai sed i n an

ear|ier proceeding, it does not apply to preclude this Court's present

® Both Graham and Brown v. Felsen, relied upon by G aham
i nvol ved di schargeability clainms of the type described in 8
523(a)(2), (4) and (6), as to which the bankruptcy court has
exclusive jurisdiction. See 11 U S.C. 8 523(c). Wth regard to

di schargeability clainms such as the present claimunder 8
523(a) (1), the bankruptcy court shares concurrent jurisdiction with
other courts. See In re Canganelli, 132 B.R 369, 385 n.3 (Bankr.

N. D.Ind. 1991). Nevertheless, a determ nation of the validity,
extent, or ampunt of such an underlying claimin a nonbankruptcy
forum does not preclude exercise of this Court's jurisdiction in
deci di ng whether the debt is nondi schargeable under 8§ 523(a)(1).
|d.; see also In re Conmer, 723 F.2d 737, 740 (9th Cir. 1984).
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determ nation of dischargeability of the debtor's 1978-1981 tax
obligations under 8 523(a)(1)(A) and 8§ 507(a)(7)(A)(iii).
V. Validity of Tax Liens--1975-1977 Taxes

As i ndi cated, the debt or does not argue that his 1975-1977 t axes
are dischargeable, as the United States has conceded the
di schargeability of thetax liabilities for these years.® The debt or,
rather, seeks adetermnationthat thetax liens filedto enforcethese
liabilities are voi d because the governnent failedtotinely assess the
taxes. Specifically, the debtor contends that the t hree-year period
for assessnment followingthe filingof hisreturns for these years had
expired before he filed his tax court petition challenging the
government' s noti ces of deficiency. Thus, he contends, the governnent
was barred from assessing these taxes following the tax court's
decision, andtheresultingtax |iens, which arose by operation of | aw
foll owi ng such assessnment, are voi d and cannot be enforced agai nst his
property in rem

If atax is assessedillegally, any purported|lien arisingout of

10 The debtor's 1975-1977 tax liabilities, unlike his 1978-1981
tax liabilities, were assessed before commencenent of the debtor's
bankruptcy case. Thus, it could not be contended that these
obligations were for taxes "not assessed before but still assessable"
after commencenent of the case so as to be priority, nondi schargeable
claims within the nmeaning of 8 507(a)(7)(A)(iii).

11 A discharge in bankruptcy only relieves a debtor of personal
liability for his obligations, see 11 U. S.C. § 524(a)(2), and does
not automatically invalidate |iens securing such dischargeabl e debts.
Rat her, these liens continue beyond bankruptcy as a charge upon the
debtor's property if not disallowed or avoided. 1n re Leavell, 124
B.R 535, 549 (Bankr. S.D. Ill. 1991); see also In re Isom 901 F.2d
744, 746 (Bankr. 9th Cir. 1990); In re Dillard, 118 B.R 89, 92
(Bankr. N.D. 111. 1990).
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t he assessnent isinvalid. See 26 U.S.C. 8§ 6501(a); ILnre Harper, 580

F.2d at 168. The debtor herefiledtinely returns for tax years 1975,
1976, and 1977, and t he normal three-year period for assessingthese
taxes expiredin April 1979, 1980, and 1981, respectively. These taxes
had not been assessed when the debtor filed his tax court petition for
years 1975- 1977 on February 22, 1983. Wil e t he gover nnent cont ends
t hat t he assessnent peri od had been ext ended by consent forns si gned by
t he debtor prior to his tax court petition, it has been unable to
produce copi es of these consents. The debtor asserts, therefore, that
thelimtations period for assessing these taxes had expired at the
time he filed his tax court petition and that the subsequent
assessnents, made on May 30, 1989, foll owi ng t he tax court deci sion,
were untinely.

The gover nnent, | acki ng actual copi es of the consent forns, relies
onlitigation "check lists" prepared by its counsel inthetax court
case to prove that the debtor executed such forms.!'? The Court,
however, finds it unnecessary to consi der whet her the governnment has
met its burden of proving that the debtor executed the requisite

consents. See United States v. MGaughey, 977 F. 2d 1067, 1071 (1992),

cert. denied, 113 S. Ct. 1817 (1993) (burden of proof concerni ng wai vers

of statutes of limtation in tax collection matters lies with
governnment). Inchallengingthevalidity of thetax liens for 1975-

1977, the debtor is essentially challengingthelegality of thetax

12 These docunents, entitled "New Tax Court Deficiency Check
Lists,” indicate that there were no statute of limtations problens
for the years in question.
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liabilities thenselves. Thesetax liabilities, includingtheir amunt
and | egality, were previously determnedinthetax court proceeding,
and t he debt or coul d have asserted a statute of |imtations defensein
t hat proceedi ng t o defeat the governnent's claimof liability. Having
failed to do so, the debtor cannot nowseek to defeat thetax |iens
filed to enforce these liabilities by raising a defense that was
available to himin the previous proceedi ng.

Section 505(a)(2)(A) and the doctrine of res judicata preclude

this Court fromredeterm ningthe 1975-1977 tax liabilities that were
determined in the tax court proceeding. Since the debtor cannot
guestion the legality of these taxes based on expiration of the
limtations periodprior tothe tax court proceeding, heislikew se
precl uded fromquestioning thevalidity of thetax |iens that arose
fromthe governnment' s tinely assessnment foll owing entry of the tax
court decision.'® Accordingly, even though the tax liabilities
t hensel ves ar e di schargeabl e i n bankruptcy, theresultingtax liens are
valid and enforceabl e agai nst the debtor's property in rem

VI. Di schargeability

A. 1978-1980 Taxes

As di scussed above, neither 8§ 505(a)(2)(A) or the doctrine of res
judi cata apply to bar the debtor's cl ai mof di schargeability of his tax
liabilities sincetheissue of dischargeability could not have been

rai sedinthe previous tax court proceeding. Wthregardto his 1978-

13 There is no dispute that these taxes were tinely assessed
follow ng entry of the tax court decision within the applicable 150-
day peri od.
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1980 tax liabilities, the debtor asserts that thelinmtations period
for assessnent had expired before hefiled his tax court petition and
t hat t he governnent was, therefore, barred by expiration of the statute
of limtations fromassessing these taxes follow ngthe tax court's
deci sion. The governnent responds, however, that thelimtations
period f or assessnent had been ext ended by consent forns execut ed by
t he debtor and that the tine for assessing t hese taxes had not expired
by thetinme the debtor filed his tax court petition, which stayedthe
running of thelimtations period. Therefore, the governnent argues,
t hese t axes, whi ch had not been assessed at thetinme the debtor fil ed
hi s bankruptcy case, were still "assessabl e" after commencenent of his
bankrupt cy case so as t o be nondi schar geabl e wi t hi n neani ng of 8§
507(a) (7)(A) (iii) and & 523(a)(1)(A).

The debtor filed his tax returns for 1978, 1979, and 1980 i n Apri l
1979, July 1980, and June 1981, respectively. While the governnent
woul d normal |y be required to assess thesetax liabilitieswithinthree
years of the return date, the debtor signed several consent forns
agreeingto extend the statute of limtations for assessnment, incl udi ng

a "Speci al Consent to Extend the Time t o Assess Tax, " known as Form
872-A. Form872-A extends the assessnent period until either the
debt or or the governnent i ssues a request toterm nate the consent or,
as occurred in this case, until "the 90th day after . . . the

[ governnment] mails anotice of deficiency for such period(s) . . . .

The gover nnent nai |l ed noti ces of deficiency for the debtor's 1978-

1980 t axes on Cctober 23, 1985. Pursuant to Form872- A, t he gover nnent
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had 90 days, or until January 21, 1986, in which to assess the debtor's
tax liabilities. However, the debtor's tax court petition, if filed
bef ore expiration of that period, woul d have stayed t he runni ng of the
limtations periodfor assessnent. The debtor's tax court petition for
1978- 1980 t axes was stanped "fil ed" on January 27, 1986, but it bore a
post net er date of January 21, 1986. Under 26 U S.C. 8§ 7502(a), a
docunent requiredtobefiledw thinaprescribedperiodis deenedto
be filed on the date of its postmark. Therefore, the debtor's tax
court petitionwas filed on January 21, 1986, and thus stayed t he
running of the limtations period for assessnment until after the
debtor's bankruptcy filing.?

The Court finds that because the debtor executed Form872-A
extending the tinme for assessnent, thelimtations period for assessing
t he debtor's 1978- 1980 t axes had not expired at thetime hefiledhis
tax court petition. Thefiling of the tax court petition stayed any
assessnent and thus extended the limtations period further until after
t he debtor filed his bankruptcy petition. At thetimethe debtor filed
hi s bankruptcy case, then, the debtor's 1978-1980 tax liabilities had
not been assessed but were still "assessable" and constitute
nondi schargeabl e, priority taxes pursuant to 8 523(a)(1)(A) and 8§
507(a) (7) (A) (iii).

B. 1981 Taxes

4 The debtor filed his bankruptcy petition on March 30, 1990,
and the tax court entered its decision on August 29, 1991, after
relief fromstay had been granted in the bankruptcy case. The
governnment then assessed the debtor's 1978-1980 taxes on Novenber 11,
1991, within the applicable period for assessnment follow ng the tax
court's deci sion.
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The debtor filed histax return for 1981 taxes on July 2, 1982.
Wthregard to this year's tax liability, the government has been
unabl e t o produce any consent forns extendingthelimtations period
for assessnent. Inthe absence of such consents, the assessnent peri od
woul d have expired on July 2, 1985. The debtor filed his tax court
petition for 1981 taxes on Decenber 23, 1988, and t he t axes wer e not
assessed until the tax court decision was entered follow ng the
debtor's bankruptcy filing.

Again, the debtor maintains that his tax liability is
di schargeabl e because the limtations period had expired prior tothe
filing of histax court petition andthe tax was thus not "assessabl e"
at t he commencenent of hi s bankruptcy case. The governnent argues,
however, that the debt or was required under tax court procedureto
affirmatively plead any statute of limtations def ense he m ght have
had inthe tax court case and that hisfailureto do soconstitutes a
wai ver of the issue of expirationof thelimtations periodprior to
the filing of histax court petition. The governnent asserts t hat
since the debtor didnot raisethe statute of limtationsissueinthe
tax court proceeding, thefilingof thetax court petition stayedthe
running of thelimtations periodandthe debtor, therefore, may not
now question the tineliness of its assessnent, whi ch was nade fol | owi ng
the tax court decision in which the debtor agreed to i mredi ate
assessnment of the tax.

The governnment's argunment i nvokes t he equitabl e doctri nes of
wai ver and estoppel and further rai ses the i ssue of whet her the debt or

is precluded fromtaking i nconsi stent positions inlitigation, a
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doctrine known as judicial estoppel.!> See generally Levinson v.

United States, 969 F. 2d 260, 264-65 (7th Gr. 1992), cert. denied, 113

S.Ct. 505 (1992); 18 Wight, MIler, & Cooper, Federal Practice and

Procedure: Jurisdiction 8 4477 (1981) (hereinafter "Wi ght, Feder al

Practice"). Wiiver istheintentional relinquishment of a known ri ght,
ei ther expressly or by conduct that is inconsistent with enforcenment of
the ri ght, whereas estoppel arises when a party's conduct m sl eads
another into believingthat aright will not be enforced and causes t he
other partytoact toitsdetriment inreliance onthis belief. See

Hystro Products, Inc. v. M\P Corp., 18 F. 3d 1384, 1393 (7th Cir. 1994);

J.H Cohn & Co. v. Anerican Appraisal Assocs., Inc., 628 F. 2d 994, 1000

(7th Gr. 1980). Judicial estoppel, designedto preservetheintegrity
of the courts, prevents aparty that has taken a positioninlitigating
aparticular set of facts fromlater reversingits positionwhenit is
to its advantage to do so. Levinson, 969 F.2d at 264-65. This
doctrineis simlarly based onthe prem se that a party who has i nduced
anot her to act in aparticular manner nmay not be permtted to adopt an
i nconsi stent positionif the other party has changedits positionin

reliance. See Col onial Refrigerated Transp., Inc. v. Mtchell, 403

F.2d 541, 550 (5th Cir. 1968); see al so Konstantinidis v. Chen, 626

F.2d 933, 937 (D.C. Cir. 1980). All of these doctrines are equitable

15 As previously discussed, res judicata does not bar the
debtor's present dischargeability action because dischargeability is
a different claimor cause of action than that determned in the tax
court proceeding. Simlarly, the doctrine of collateral estoppel or
i ssue preclusion, which bars the relitigation of an issue "actually
litigated" in an earlier proceeding, is not applicable because the
statute of limtations issue was not raised in the tax court
proceedi ng and, thus, could not have been "actually litigated."
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innature, and, al though they are not reducibleto apat fornula, their
concernis toavoidunfair results and unseemy conduct. See Wi ght,

Federal Practice, 8§ 4477, at 779.

Inthis case, if the statute of limtations for assessingthe
debtor's 1981 tax had expired prior tothe filing of his tax court
petition, he was required, pursuant to Tax Court Rule 39, to
affirmatively raise this fact in his pleadings. Rule 39 states:

Aparty shall set forthinthe party's pl eadi ng any matter

constituting an avoi dance or affirmative def ense, incl udi ng

res judi cata, collateral estoppel, estoppel, waiver, duress,

fraud, and the statute of |limtations .

Tax . R 39 (enphasi s added). The debtor did not include any statute
of limtations defenseinhistax court petition. Under Tax Court Rul e
34(b)(4), the failure to include this contention of error in his

petition constituted awaiver for purposes of thetax court litigation.

Tax . R 34(b)(4); see Shedd' s Estate v. Conmi ssi oner, 320 F. 2d 638,
640 (9th Gr. 1963); G ven v. Conmm ssioner, 238 F. 2d 579, 583 (8th Cir.

1956) . Since the debtor did not raisethis defense, it appears that

he intended to waive the issue of expiration of the statute of

limtations and, therefore, foreclose it fromfurther litigation.
The Court finds support for this conclusioninthe stipulation

entered into by the debtor inthetax court litigation. The agreed

6 The opinions in Shedd's Estate and G ven, while standing for
position stated, do not specifically reference Tax Court Rule
). For a nore recent case that cites to Rules 39 and

), see Matheson v. Conm ssioner, No. 91-70634, 1993 W. 169070,
(

t

th Cir. May 19, 1993), an opinion not submtted for
on pursuant to Ninth Circuit Rule 36-3.

— -
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deci sion determ ning the debtor's 1981 t axes contai ned a sti pulationin
whi ch the debtor agreed to waive the statutory restrictions that
prohi bi t ed assessnment and col | ecti on of the tax deficiency until the
deci si on had becone final. Insostipulating, the debtor essentially
agreed to the i nmedi at e assessnent of his 1981 tax liability upon entry
of the tax court decision. It seens |likely fromthis stipulationthat
t he debtor did not intendto chall enge the assessability of his 1981
tax liability and that he, therefore, intentionally relinquishedthe
right toraise any statute of limtations defense regarding this tax.
Onthis basis, it could be saidthat the debtor waived hisright to
assert his statute of i mtations defense under the equitabl e doctrine
of wai ver.

Even assum ng t he debt or was unawar e he had a potenti al statute
of limtations defenseinthetax court proceedi ng sothat wai ver was
i napplicable, at the very |least the debtor's stipulation would
reasonably have | ed t he governnent to believe the taxes were still
assessabl e. The governnment did, in fact, act inreliance onthis
representation and proceeded to assess the taxes and to | evy upon the
debtor's assets. Havinginduced suchrelianceinthe prior tax court
proceedi ng, the debtor nowseeks to assert the statute of limtations
def ense i n t he present bankruptcy proceedi ng i n order to escape paynent
of histax liability. The debtor's delay in assertingthis defense has
arguably resulted i n prejudi ce tothe governnent because t he gover nnment
i's nolonger ableto produce the consent fornms it contends the debt or
executed extending the tine period for assessnment. The debtor's

positioninthis|ater proceedingisclearlyinconsistent withhis
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positioninthe earlier tax court litigation, whichinvolvedthe sane
facts.!” Based onthese factors, the Court concl udes that the equitable
doctrine of estoppel precludes the debtor fromchangi ng his positionin
this actionto defeat the governnment's clai mof nondi schargeability of
t he 1981 taxes. The Court finds, accordingly, that the debtor's 1981
tax liability was still assessable at the tinme he comrenced his
bankrupt cy case and i s t hus nondi schargeabl e as a priority tax under 8
523(a) (1) (A and 8§ 507(a)(7)(A)(iii).
VI1. CONCLUSI ON

Based on this Court' s ruling that the debtor's taxes for 1978- 1981
are nondi schargeabl e, thetax | evies upon the debtor's assetsinthe
possessi on of defendants, A obal, Prudential, and Li ncol n are valid and
enforceable. The Court further finds that the debtor's 1975-1977
t axes, whil e di schargeabl e, are enforceabl e pursuant tovalidtax |iens
on the debtor's property. The Court, accordingly, wll enter judgnent
for the United States and agai nst the debtor on his conplaint to
det erm ne t he di schargeability and enforceability of his 1975-1981 t ax
obl i gati ons.

SEE WRI TTEN ORDER

DATED: May 24, 2004

7 In Levinson, the Seventh Circuit set forth certain
boundaries for judicial estoppel to apply: the litigant's later
position nust be clearly inconsistent with his earlier position, the
facts at issue nust be the same in both cases, and the party to be
est opped nmust have been successful in convincing the court of his
position in the earlier proceeding. 969 F.2d at 264-65. The | ast
requirenment is not technically nmet in this case even though the tax
court's decision incorporated the debtor's stipulation agreeing to
i mredi at e assessnment, because the debtor could not have convinced the
court of a position he did not raise.
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