UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF ILLINO S

In Re
I n Bankr uptcy
KYLE P. DOHERTY

ANNETTE L. DOHERTY No. 84-50263

Debt or s.

KYLE P. DOHERTY,
Plaintiff,
V. Adversary No. 94-5018

ROBERT A. KLIMEK, I1I1,
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Def endant .

OPI NI ON

Before the Court is Debtor's Conplaint to Determ ne
Di schargeability of Debt.

I n or about Oct ober 1978, Kyl e Doherty ("Doherty"), who was
enlisted in the United States Navy, sold his autonobile to Robert
Stafford ("Stafford"), who was al sointhe Navy. Three days | ater, and
before title to the vehicle was transferred fromDoherty's name to
Stafford' s nane, Stafford was i nvol ved i n an aut onobi | e acci dent wherein
Stafford, while drivingthe subject vehicle, struck Robert A Klinek 1]
("Klimek"), causinginjuries to Klinek. Doherty was neither a passenger
inStafford s vehicle, nor inany other way i nvol ved i n the accident; his
connectiontothe accident is based solely uponthe fact that titleto
t he vehi cl e had not been transferred out of his name at the ti ne of the
acci dent.

| n or about December 1978, Klimek comrenced a civil action



agai nst Stafford and Doherty inthe United States District Court for the
Di strict of Colunmbia. Doherty was notified of the pendency of this
action by certifiedmil inJanuary 1979 whi ch, althoughtherecordis
uncl ear, the Court will construeto belegal and valid servi ce of process
under the applicablerules of civil proceduresinthe U S. D strict Court
for the District of Colunbiaat that tinme. Doherty testifiedthat he
contacted "l egal aid" on board the ship, and was advi sed t hat no acti on
was requi red on his part. Doherty clainms that he never agai n gave t he
matter any real thought until March 1994.

| n February 1982, Kli mek obtai ned a default judgnent agai nst
Doherty in the sum of $10, 756.42 plus interest and costs.

On July 12, 1984, Debtors filed their petition under Chapter 7
of t he Bankruptcy Code. Debtors did not list Klinmek as acreditor, nor
didthey list Klinmek's civil judgnment as a debt. During adm nistration
of the bankruptcy, it was determ ned that their bankruptcy estate woul d
have no assets fromwhi ch any di vi dend coul d be pai d t o general unsecured
creditors. Accordingly, anotice was sent tocreditors advisingthat it
was unnecessary to file their clains.

On Cctober 16, 1984, Debtors were i ssued their general di scharge,
and on Novenber 8, 1984, the case was cl osed and t he trust ee di schar ged.

Years | ater, in Novenber 1993, Klinek was finally abletolocate
Doherty t hrough a process known as "skip tracing”. Klinek arranged for
t he renewal and transfer of the civil judgment agai nst Doherty, and
subsequent |y recorded t he judgnent wi th t he Madi son County Recor der of
Deeds, thereby causing the judgnment to attach to any real estate owned by
Doherty in Madi son County.

I n or about March 1994, Klimek mailed a certifiedletter to

Doherty notifying hi mof the filing of the judgnent with the Madi son
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County Recorder of Deeds. Doherty then noved to reopen hi s bankruptcy,
whi ch was all owed. On April 13, 1994, Debtors filed this adversary
conpl aint, seeking a determ nation that the correspondi ng debt is
di schargeabl e under the provisions of 11 U S.C. § 523.

Klimek originally argued that the subject debt was
nondi schar geabl e under both 11 U. S. C. § 523(a)(6) and 8 523(a) (3), but
| at er conceded that he coul d not prove aw || ful and rmaliciousinjury as
requi red by 8 523(a)(6). Accordingly, Klinmek argues that the debt is
nondi schar geabl e under t he provisions of 11 U.S. C. 8 523(a)(3)(A), which
provi des:

A di schar ge under section 727, 1141, 1228(a), 1228(b),
or 1328 (b) of this title does not discharge an
i ndi vi dual debtor from any debt -

(3) neither listed nor schedul ed under section
521(1) of thistitle, withthe nane, if knowntothe
debtor, of the creditor to whomsuch debt is owed, in
time to permt-

(A) if such debt is not of akind specified
i n paragraph (2), (4), or (6) of this subsection,
timely filing of aproof of claim unless such creditor
had noti ce or actual know edge of the caseintinefor
such tinmely filing(.)

It isclear fromthis |anguage that the nere failure to schedul e
a claimis not enough to bring that claimwi thin the purview of §
523(a)(3)(A). The failureto schedul ethe subject claimnust result in
denying the creditor the opportunitytotinmely file aproof of claim
Thi s subsection protects only thecreditor'sright tofile a proof of
claim nothingelse. Inre Stark, 717 F. 2d 322, 324 (7th Cir. 1983); 1n

re Crum 48 B.R. 486, 490 (Bankr. ND. Ill. 1985); Inre Barrett, 24 B. R

682, 684 (Bankr. M D. Tenn. 1982).

Inthis case, the Court has al ready al | owed Debtors' Mdtionto

Reopen, and t he correspondi ng order is final and bi ndi ng. | n no-asset



Chapter 7 cases in which a notice of insufficient assets to pay a
di vi dend was sent to creditors, as was t he case here, the provi si ons of

Bankruptcy Rul e 3002(c) whichrequire the filing of a proof of claim
within 90 days after the first date set for the neeting of creditors do
not apply. Accordingly, M. Klinek has not been prejudicedinthat he
has not been precluded fromfiling aclai mherein because of Debtors’

failureto schedule himas acreditor. O course, theright tofile a

proof of cl ai mbased on an unsecured, non-priority debt i nano-asset

|'i qui dation case is not of nuch val ue unl ess subsequent assets are found,

however, because M. Klinek has not been deni ed the opportunity tofile
a tinmely proof of claim § 523(a)(3) is not applicable, and the
correspondi ng debt is dischargeable.

As afinal matter, inlnre Stark, supra, the Seventh Circuit

hel d t hat a debt or coul d reopen a bankruptcy estate to add an om tted
credi tor where there was no evi dence of fraud or i ntentional designin
the om ssion. Wilethis Court has al ready al |l owed t he noti on to reopen,
and whilethis Court has, inthis Qoinion, determ ned that § 523(a)(3) (A
does not apply, other courtsinthis Grcuit have consi dered sancti oni ng
debt ors or denying their notions toreopenin cases wherethe court finds
evi dence of fraud or intentional designinthe om ssion. Seelnre Gum

supra (on i ssue of sanctions); Inre Smth, 68 B.R. 897 (Bankr. ND. IIl1.

1987) (onissue of permssiontoreopen). This Court wi shes to point out
that it would beinclinedto make simlar rulingsincases wherethereis
a findingof fraud or intentional designinthe om ssion. That being
said, the Court expressly finds no evidence that Debtors' failureto
schedul e the subject debt in this case was as a result of fraud or
I ntentional design, and expressly rejects M. Klinek's argunents tothe

contrary.



For the reasons set forth above, the debt represented by the
j udgment agai nst M. Doherty infavor of M. Klinekis dischargeablein
t hese proceedings.

This Opinionis to serve as Findi ngs of Fact and Concl usi ons of
Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.

See witten Order.

ENTERED: Decenber 13, 1994

/'s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



