I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 12

DORR PARTNERSHI P,
No. BK 87-30660

N N’ N’ N

Debt or .

VEMORANDUM AND ORDER

This matter i s before the Court on debtor's notionto vacate the
Court's Order of August 17, 1987 which lifted the automatic stay as to
t he Federal Land Bank of St. Louis ("FLB").

Debtor filedits petitionunder Chapter 12 of t he Bankruptcy Code
on July 14, 1987. On July 23, 1987, FLBfiledits notion for relief
fromstay. Onthat sane day, the Bankruptcy O erk sent notice of FLB' s
notionto several of the parties inthe case includingthe debtor. The
noti ce ordered any party wi shing to object toFLB s notiontofilea
written response to the notion on or before August 12, 1987. The
notice alsostatedthat if noresponsetothe notionwas filedwththe
Court on or before said date, "an order allowi ng the relief sought in
said notion shall be enteredforthwith.” Finally, the notice al so
provi ded for the setting of a hearing on the motion if a tinmely
response was fil ed.

At thetime the notice was sent, debt or was proceedi ng pro se.
On August 10, 1987, Jerold W Barringer and Thomas H. Nevi ns noved t hi s
Court for | eave to represent debtor pro hac vice. The Court granted
t he notion on August 14, 1987.

Debtor didnot file aresponseto FLB' s notionfor relief from

stay and on August 17, 1987, the Court |ifted the stay. On August 24,



1987, debtor noved to vacate the order. In the notion to vacate,
debtor's attorney argues t hat he never recei ved a copy of the Court's
July 23, 1987 notice and order. He further argues that 8362(e) gi ves
debtor thirty days torespondtothe notion and that debtor did, in
fact, respondtothenmotionwithinthirty days. Finally, he all eges
t hat 8362(e) requires notice and a hearing before the Court canlift

the stay.

The procedure for obtainingrelief fromthe automatic stay i s set
forth in 8362(d):

On request of a party in interest and after
notice and a hearing, the court shall grant
relief fromthe stay provi ded under subsection
(a) of this section, such as by term nating,
annul i ng, nodi fying, or conditioning such stay -

(1) for cause, including the |ack of
adequate protection of an interest in
property of such party in interest; or

(2) with respect to a stay of an act
agai nst property under subsection (a) of
this section, if -

(A) the debtor does not have an
equity in such property; and

(B) such property is not necessary
to an effective reorganization.

Section 362(e) provides for automatic termi nation of the stay in
30 days

unl ess the court, after notice and a hearing,
orders such stay continued i n effect pending the
concl usion of, or as aresult of, afinal hearing
and det erm nati on under subsection (d) of this
section. Ahearing under this sub-section may be
a prelimnary hearing, or may be consol i dated
with the final hearing under subsection (d) of
this section The court shall order such stay
continuedin effect pendi ng the concl usi on of the
final hearing under subsection (d) of this



sectionif thereis areasonabl e likelihoodthat
the party opposing relief fromsuch stay w |l
prevail at the concl usi on of such final hearing.
If the hearing under this subsection is a
prelimnary hearing, then such final hearing
shal | be commenced not |l ater than thirty days
af t er the concl usi on of such prelimnary heari ng.

In short, 8362(e) provides that the stay is automatically
termnated thirty days after anotionfor relief fromstay, unless the
court, after notice and hearing, rules within that tinme that the
requirenments for liftingthe stay |isted at 88362(d) (1) and (2) are not
present. Inre Marine Power & Equi pnent Co., 71 B. R 925, 928 (WD.

Wash. 1987). Under 8102(1), the phrase, "after notice and hearing"
(A) neans after such notice as is appropriatein
the particular circunmstances, and such

opportunity for a hearing as i s appropriatein
the particular circunstances; but

(B) aut horizes an act wi t hout an actual heari ng
if such notice is given property and if -

(i) such a hearing is not requestednely
by a party in interest; or

(ii) thereis insufficient time for such

a hearing to be conmmenced before such act

must be done, and the court authorizes

such act.
It shoul d be enphasi zed that, under 8362(e), the stay is automatically
termnated after thirty days evenif the court fails to hold a hearing,
"whether itsfailureto do soresults fromthe parties' failureto

i nportune the court - due totheir owninadvertence or tothe absence

of a dispute - or fromthe court's own i nadvertence.” 1n re River

Hills Apartnments Fund, 813 F. 2d 702, 707 (5th Cir. 1987) (footnote

omtted). See also In re Wod, 33 B.R 320 (Bankr. D. Idaho 1983).

I n the present case, the record reveal s t hat debtor was sent



notice of FLB's notionfor relief fromstay. Debtor's attorney was not
sent notice of the notion because debtor was not represent ed by counsel
at the tinme the notion was fil ed.

Al t hough debtor's attorney clains that aresponse to the notion
was filedwithinthirty days, a search of therecord fails to showt hat
any such response was ever filed. Additionally, the Court notes that
debtor's notion to vacate the order lifting the stay was filed on
August 24, 1987, whichwas thirty-two days after the notion for relief
fromstay was fil ed.

It was uptothe debtor torespondinatinely manner if it wanted
to ensure the continued protection of the automatic stay. Wilethe
Bankruptcy Court inposes a duty upon this Court to act within the
appropriatetinmelimt, it was defendant’'s burdento call theissueto
the Court's attentionif it wanted the stay to be continued. See, In

re River Hills Apartnents Fund, supra. Debtor has filedto neet that

bur den.
| T1S ORDERED t hat debtor's notionto vacate order lifting stay
i s DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Oct ober 13, 1987




