I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
Under Chapter 12

DORR PARTNERSHI P,
No. BK 87-30660

N N N

Debt or (s) .

VEMORANDUM AND ORDER

This matter is before the Court on two conpeting notions filed
under section 1208 of the Bankruptcy Code. On February 1, 1988
debtor filed a Motion to Voluntarily Di sm ss Bankruptcy Proceedi ngs
under section 1208(b). Production Credit Association ("PCA") and the
Federal Land Bank ("Bank") then filed, on February 2, 1988, an
Obj ection to Motion to Dism ss and Motion to Convert under section
1208(d). Both motions were schedul ed for hearing on March 9, 1988.
Before proceeding to a hearing on these matters, however, the Court
believes that it is first necessary to determ ne whether a Chapter 12
debtor has an absolute right to voluntarily dism ss his case if there
is no pending notion to dism ss and/or convert under 1208(d).

Section 1208(b) provides as foll ows:

On request of the debtor at any tinme, if the

case has not been converted under section 706

or 1112 of this title, the court shall dism ss

a case under this chapter. Any waiver of the

right to dism ss under this subsection is

unenf or ceabl e.
11 U.S.C. 81208(b). The Court could find no Chapter 12 cases
construing this provision of the Code and addressing the specific

i ssue now before the Court. However, Chapter 13 cases involving

simlar statutory provisions provide sonme gui dance.



Section 1307(b), |ike section 1208(b), provides that if the
debt or so requests and if the case has not been converted under section
706, 1112 or 1208 of the Code, "the court shall di sm ss a case under
this chapter.” 11 U S.C 81307(b). Inthe case of | nre Benedi kt sson,

34 B. R 349 (Bankr. WD. WA. 1983), the court held that a Chapter 13
debtor's right of dism ssal was absol ute, and that nothing in the
| egi sl ative history of 1307(b) "support[s] the notion that the Court
may exerci se di scretioninconsidering adebtor's request to dismss
wher e t he Chapt er 13 case has not been converted." 1d. at 351. See

also, Inre Merritt, 39 B.R 462, 465 (Bankr. E.D. Pa. 1984)(ri ght of

di sm ssal is absolute); Matter of Hearn, 18 B. R. 605, 606 (Bankr. D.

Neb. 1982)(court isrequiredto honor debtor's request for dismssal).
Col l'i er agrees that the Chapter 13 debtor's right of dism ssal is
absolute, stating that "although not specifically nmentioned in
1307(c), the court may not convert a case originally comenced under
chapter 13to chapter 7... if the debtor has requested di sm ssal of

t he chapter 13 case under section 1307(b)." 5Collier on Bankruptcy

11307-01 at 1307-6 (15th ed.).

| n Chapter 12 cases, the Court will automatically grant a notion
for voluntary di sm ssal where the debtor files anotionto dismss and
there is no pending notion to convert under 1208(d) at the tinme
debtor's notionis filed. If, onthe other hand, a notion to convert
under 1208(d) is pending at the tinme debtor's nmotionis filed, the
Court will consider all nmotions and wi || make a deci si on based on t he
applicabl e | awand on the facts as set forth by the parties. This

met hod affords i nterested parties an opportunitytofileanotionto

2



convert, yet precludes the debtor fromfiling a notionto dismssthat
could thwart an attenpted conversion. At the sanetine, this nmethod
protects the debtor'sright todismss by requiringthat anotionto
convert be filed before debtor's request for dism ssal.

Inlight of this holding, the objectionto dismssal and notionto
convert fil ed by t he Bank and PCA cannot be al | owed si nce such noti on
was not pending at the time debtor noved for dism ssal. Accordingly,
| T1S ORDERED t hat debtor's Motionto Voluntarily Dismss i s GRANTED.
The Objectionto Motionto Di sm ss and Motion to Convert filed by the
Bank and PCA is DI SM SSED as noot. The February 10, 1988 Noti ce

setting debtor's nmotion for hearing is STRI CKEN

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 2, 1988




