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OPI NI ON

The matters before t he Court concern the di schargeability of
several debts which arose inthe context of Debtor's divorce proceedi ngs.

Edwar d Dal go Dougl as ("M . Dougl as" or "Debtor") and Bobbi e Jean
Dougl as ("Ms. Dougl as") were married in 1980 and separated i n 1991, at
whi ch time di vorce proceedi ngs were commenced. The di vorce decr ee was
ent er ed on August 30, 1995, after four years of contentious litigation.
Cust ody of the parties' m nor child, Christopher Edward Dougl as, was
awarded jointlytothe parties, wwth primary physical custody with M.

Dougl as. In addition, M. Dougl as was ordered to pay Ms. Dougl as $400



per nmont h mai nt enance for a period of three years comrenci ng Sept enber,
1995.

The divorce court found the marital honme to be non-marital
property bel ongi ng to M. Dougl as, but that the net equity inthe hone
i ncreased during the marri age by $24, 760. 36. Hence, the divorce court
ordered M. Dougl as to pay Ms. Dougl as one half of that anmount, or
$12,380.18. In addition, the divorce court found that a 1.62 acre tract
of real estate adjoiningthe nmarital home with a val ue of $4, 500 was a
marital asset. The divorce court awarded the real estate to M. Dougl as,
but ordered himto pay Ms. Dougl as $2, 500 as her share of the marit al
asset. M. Dougl as was ordered to pay t he aggregat e of $12, 380. 18 and
$2, 500, or $14,880.18, within 90 days fromthe date of the divorce
decree, whereupon Ms. Douglas would quitclaimto M. Douglas any
i nterests she had in those pieces of property.

M. Dougl as was al so ordered to pay $7,000 of Ms. Dougl as’
attorney fees. Specifically, M. Dougl as was ordered to pay $2,401.54to
Ms. Dougl as' attorney within 30 days, an anount for whi ch Ms. Dougl as
woul d renmai n secondarily |liable, and for which she woul d have aright to
rei mbursement fromM . Douglas for all or any portion of that anpunt
which she in fact paid. |[In addition, M. Douglas was ordered to
rei mburse Ms. Dougl as $4, 598. 46 for attorney fees whi ch she had al r eady
pai d. M. Dougl as was al so ordered to pay his own att orney fees, which
ul timat el y became a judgnment i n favor of his attorney and agai nst M.
Dougl as i n t he anount of $6,457.92. Finally, M. Douglas was orderedto
pay $3, 853.50 to Lynn Travi s, an attorney appoi nted by t he di vorce court
to serve as Guardian ad Litemfor the m nor son of the parties. A
judgnent in favor of Ms. Travis against M. Douglas was ultimtely

entered by the divorce court.



M . Dougl as fil ed bankruptcy i n January, 1996, w t hout havi ng
pai d any of the debts referred to above. M. Douglas fil ed her adversary
conplaint herein alleging that the obligations of Debtor to her
enuner at ed above ar e nondi schar geabl e. Specifically, Ms. Dougl as al | eges
that the attorney fees whi ch Debtor was ordered t o pay to Ms. Dougl as'’
attorney and to her as well as the fees Debtor was ordered to pay to Ms.
Travi s are nondi schargeabl e pursuant to 11 U.S.C. §8 523(a)(5). 1In
addi tion, Ms. Dougl as all eges that the narital property division paynents
total ling $14, 880. 14 awar ded her as her share of the i ncreased equity in
the marital home and t he adj acent 1.62 acre tract are nondi schar geabl e
pursuant to 11 U S.C. § 523(a)(15).

Ms. Travis al so filed an adversary conpl ai nt herein all egi ng t hat
her fees of $3,853. 50 which the divorce court ordered be pai d by Debt or
ar e nondi schar geabl e pursuant to 11 U. S. C. § 523(a)(5) and/or 11 U S. C.
8§ 523(a)(15).

Aconsolidatedtrial was heldinthis matter on Septenber 17,
1996, at whi ch Debtor was present with counsel. M. Travis was al so
present and represented hersel f. M. Dougl as di d not appear i n person,
but was represented by counsel. At the conclusion of thetrial, the
matters were taken under advisenent.

Wth respect to her conplaint, it isclear that Ms. Travi s does
not have standing to rai se an exception to di scharge under either 8
523(a)(5) or § 523(a)(15) of the Bankruptcy Code. Nondi schargeability
under 8§ 523(a)(5) can be asserted only by the other party to the divorce
or separation. Inre MacDonald, 69 B. R 259, 278 (Bankr. D. N J. 1986);

Inre Smther, 194 B.R 102, 120 (Bankr. WD. Ky. 1996) (if debtor agrees

to pay marital debts owedtothird parties, those third parties | ack

standing to assert this exception, sincethese are pre-petition debts.
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It isonly the obligationowedtothe fornmer spouse - an obligationto
hol d t he former spouse harm ess - which is within the scope of this
section.) The sanme is true with regard to conpl ai nts brought under

§ 523(a)(15). Inre Canpbell, 198 B.R 467, 472 (Bankr. D. S. C. 1996);

Inre Dressler, 194 B.R 290, 304 n.33 (Bankr. D. R1. 1996); Inre

Finaly, 190 B.R 312, 315 (Bankr. S.D. OChio 1995). It is only the
obligation owed to t he spouse or forner spouse, an obligationto holdthe
spouse or former spouse harm ess, whichis within the scope of this

section. Canpbell, 198 B.R at 472 citing 140 Cong. Rec. H10752, H10770

(daily ed. Cct. 4, 1994) (statenent of Chai rnman Brooks). Accordingly,
the relief prayed for by Ms. Travis in her conplaint nust be deni
As for Ms. Dougl as' conpl aint, Ms. Dougl as all eges that the
$7,000 in attorneys fees and the $3,853.50 in GAL fees are
nondi schargeabl e pursuant to 11 U S.C. 8§ 523(a)(5) and that her
$14, 880. 14 property award i s nondi schar geabl e pursuant to11 U S. C 8§
523(a) (15).
11 U.S.C. 8§ 523(a)(5) provides as foll ows:
(a) Adischarge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of thistitle does not di scharge an
i ndi vi dual debtor from any debt--
(5) to aspouse, former spouse, or child of
t he debtor, for alinony to, nmai ntenance for, or
support of such spouse or child, in connection
with a separation agreenent, divorce decree or
ot her order of a court of record...(.)
A debt owed to a former spouse or a debt to be paidtoathird
party in the nature of alinony, maintenance or support pursuant to a
di vorce decree i s nondi schar geabl e i n bankruptcy under 8 523(a)(5). In
det erm ni ng whet her an obligationisaliability for support, the Court
must | ook to t he substance of the obligation and not to | abel s i nposed by

statelaw. Inre Wods, 561 F.2d 27, 29 (7th Gir. 1977); lnre Maitlen,
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658 F.2d 466, 468 (7th Cir. 1981).

I n determ ni ng whet her a debt is in the nature of support or
mai nt enance versus a property division, courts have | ooked to the
follow ng factors:

1. whet her the obligation term nates upon the death
or remarriage of either spouse (term nation of the
obligation indicates the obligation was for
support);

2. whet her the obligationis payableinalunp sumor
ininstallments over a period of tine (obligation
spread over tinme i ndicates the obligationwas for

support);
3. whet her the paynents attenpt to bal ance the
parties' income (paynent to balance incone

i ndicate the paynments were for support);

4. t he characterization of the obligation in the
decree (obligations described as support indicate
t he obligation was for support);

5. t he placement of the obligation in the decree
(obli gations under t he headi ng support indi cate
t he obligation was for support);

6. whet her there i s any nenti on of support paynents
(separate mention of support paynents i ndi cates
the obligation is not for support);

7. whet her there are chil dren who need support (if
chil dren are of t he age when support i s required,
thi s i ndi cates the paynents may be for support);
and

8. whet her t he obl i gati on was t hought to be taxabl e
to the recipient (paynent thought to be taxabl e
i ndicate the paynments were for support).

Inre Gynevich, 1994 W. 263489, pp. 18-19 (Bankr. N.D. Ill. 1994) citing

Inre Whods, 561 F. 2d at 29; Maitl en, 658 F. 2d at 468; Inre Coil, 680

F.2d 1170, 1172 (7th Cir. 1982); lnre Seidel, 48 B.R 371, 373; Daulton

v. Daulton, 139 B.R 708, 710 (Bankr. C. D. Ill. 1992).

The Court finds that the $7,000 in attorneys fees and the

$3,853.50in GAL fees are inthe nature of support. The divorce court
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was quite specificindefiningwhat was and was not marital property and
t ook great painsto dividethe marital property equally. In assigning
t he obligations of the parties, the divorce court acknow edged t hat
Debt or earned nore than twi ce as much i ncone as Ms. Douglas. It seens
clear that the divorce court all ocated several | arge debts to Debt or
because it was cogni zant of the fact that Ms. Dougl as' nodest i nconme
woul d not permt her to pay those debts and support herself. In
addi tion, the provisionrequiring Debtor to pay $7, 000 of Ms. Dougl as'
attorney fees and Ms. Travis' GAL fee imedi ately fol |l ows t he paragr aph
di scussing mai ntenance i nthe divorce decree.! G venthese factors, the
Court concludes that the $7,000 i n attorneys fees and the $3,853.50 i n
GAL fees ordered by the divorce court to be paid by Debtor are
nondi schar geabl e under 8 523(a)(5).

! The divorce decree states as foll ows i n addressing the i ssue of
who nmust pay the GAL fees:

"31. . . . This Court orders the petitioner, Bobby
Dougl as, to pay (Ms. Travis') fees inthe anount of
$3, 853. 50. Respondent i s to continue payi ng Attorney
Travi s the amount of $100 per nonth, with a final
paynment of $53.50, till the anmpbunt is paid off."
Decree at p. 11.

A subsequent order of the divorce court states as foll ows:

"Paragraph 31 of this Court's Order entered August 30,
1995isclarifiedtomke it perfectly clear that it
I's Respondent who is ordered to pay the fee of
Attorney Lynn Travis. Further, Judgnent is enteredin
favor of Lynn Travi s and agai nst Respondent for all
anounts stated i n paragraph 31 of this Court's O der
of August 30, 1995." Order Re: Post-Trial Mtion at
p. 3.

This Court is of the opinion that the subsequent order
serves only toclarify, and not the change, the fact that the intent of
t he di vorce court at the tine the decree was entered was torequire M.
Douglas to pay the GAL fee. It appears to this Court that the
reference inthe divorce decreeto Ms. Dougl as i n paragraph 31 was i n
error and that the decree's apparent i nconsistency in paragraph 31is
actually a scrivener's error.
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11 U.S.C. § 523(a)(15) states as follows:

(a) Adischarge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of thistitle does not di scharge an
i ndi vi dual debtor from any debt - -

(15) not of the kind descri bed in paragraph
(5) that isincurred by the debtor inthe course
of a divorce or separation or inconnectionwth
a separati on agreenent, divorce decree or ot her
order of acourt of record, a determ nati on made
inaccordancewith State or territorial |awby a
governnmental unit unless--

(A) the debtor does not have the
ability torepay such debt fromincone or
property of the debtor not reasonably
necessary to be expended for the
mai nt enance or support of the debtor or a
dependent of the debtor and, if the
debtor i s engaged i n a busi ness, for the
paynent of expenditures necessary for the
continuation, preservation, and operation
of such business; or

(B) discharging such debt woul d
result in a benefit to the debtor that
out wei ghs the detrinental consequences to
a spouse, fornmer spouse, or child of the
debtor(.)
To prevail under 8 523(a)(15), the debt in question nust be ot her
than the type set forthin 8 523(a)(5), that was awarded by a court in

t he course of a divorce proceedi ng or separation. Inre Paneras, 195

B.R 395 (Bankr. N.D. Ill. 1996) citinglnre Silvers, 187 B.R 648

(Bankr. WD. Mb. 1995). Oncethisis determ ned, the burden of proof is
bi furcated. If the debtor can showtheinability to pay the debt, the
exam nation stops and the debtor prevails. The debt will remain
di schargeabl e i f payi ng t he debt woul d reduce t he debtor's i ncone bel ow
t hat necessary for the support of the debtor and t he debtor's dependents.

Hll, 184 B.R at 754. However, if the debtor can afford to nake t he
paynment, thenthe plaintiff has the burdento showthat the detri nental

consequences outwei gh the benefit tothe debtor. Taylor v. Taylor, 199
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B.R 37 (ND Ill. 1996); Inre Hesson, 190 B. R 229, 239 (Bankr. D. M.

1995). This bifurcationresults inplacingthe burden uponthe party
nore able to present evidence. 1d.

Because the Court is not dealingw th the divorce court's or the
parties' intent at thetinme of the decree, the correct neasuring poi nt
for both affirmati ve defenses, i.e. both parties' financial condition, is

thetime of trial. Hesson, 190 B.R at 238; Inre Taylor, 191 B.R 760,

766-67 (Bankr. N.D. I'l1. 1996), aff'd sub nomTayl or v. Tayl or, supra;

cf. HIl, 184 B.R at 754 (the appropri ate nmeasuring point is the date of
the filing of the Conplaint).

As i ndi cat ed above, al t hough she was represented at thetrial in
this matter, Ms. Douglas failed or declined to appear in person.
Consequent |y, no testinony was presented regardi ng Ms. Dougl as' fi nanci al
conditionat thetinme of trial. M. Douglas' 1995 federal inconetax
return was of fered i nto evidence; however, because the rel evant i nquiry
I's Ms. Douglas' financial state at thetinme of trial, the Court cannot
make any concl usi ons about her financial condition on Septenber 17, 1996,
from her 1995 tax return.

Inviewof this |ack of evidence, evenif the Court found Debt or
abl e t o pay the $14, 880. 18 ordered paid to Ms. Dougl as by t he di vorce
decree, the conpl ete | ack of evi dence regardi ng Ms. Dougl as' fi nanci al
condi ti on neans that Ms. Dougl as fail ed to neet her burden to showt hat
t he detrinental consequences of di schargi ng t he debt outwei gh t he benefit
to Debtor. Accordingly, the Court finds that the $14,880.18 is
di schargeable in these proceedings.

This Opinionis to serve as Findi ngs of Fact and Concl usi ons of
Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.

See witten Order.



ENTERED: Novenber 4, 1996

/sl LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



