IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

RALPH B. EDWARDS and )
H. CARROLL BAYLER,

Appel | ant s,

VsS. CIVIL NO. 87-4358

DON HOAGLAND and
ST. PI ERRE O L COVMPANY,

Chapter 7 Proceedings
No. BK-85-30508
Adversaries No. 87-0121
and 87-0157

On_Appeal

Appel | ees.
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MEMORANDUM AND ORDER

FOREMAN, Chi ef Judge:

This matter i s before the Court on appell ees’ Mdtionto D sm ss
a bankrupt cy appeal on t he grounds t hat the order appeal ed fromi s not
a final order under 28 U.S. C. § 158(a) and that the appeal is noot
because t he conproni se appel | ants were enjoi ned frominterferingwth
has been conpl et ed.

Appel l ants' response to the notion to dism ss states that the
basi s of the appeal is a nmandatory i njunction granted by the bankruptcy
court on Oct ober 29, 1987. The bankruptcy court enjoi ned appel | ants
fromobjectingtothe substitution of Don Hoagl and, Trustee, inthe
pl ace of Ral ph H Edwards, one of the appellants, ina state court case
and frominterfering with a conprom se agreenent i n said case t hat had
been approved by t he bankrupt cy court and affirned on appeal by the
Honorable WIIliam
L. Beatty. Thus, the issue of the approval of the conprom se has been
fully litigated and appel | ant has never appeal ed the district court's

affirmance of the conprom se on April 30, 1987.



The jurisdictionof the federal district courtstorevieworders

of the bankruptcy courts is governed by 28 U S.C. § 158(a):

(a) Thedistrict courts of the United States all
have jurisdiction to hear appeals fromfinal
j udgnment s, orders, and decrees, and, with | eave
of the court, frominterlocutory orders and
decrees, of bankruptcy judges enteredin cases
and proceedings referred to t he bankrupt cy j udges
under section 157 of this title.

Appel | ants nust seek | eave of court to appeal aninterlocutory
order such as the mandatory i njunction issued by t he bankruptcy court.
Appel | ants negl ected to seek | eave t o appeal . Nonetheless, if this
Court determ nes that the appeal ed order isinterlocutory, whichit is,
the Court nmay treat the notice of appeal as a notion for | eave to
appeal, and rule on it accordingly. Bankruptcy Rule 8003(c).

Under 28 U.S.C. § 158(a), the district court has discretionasto
whet her to entertaininterlocutory appeal s frombankrupt cy proceedi ngs.
Unfortunately, 8 158 provi des no gui dance as to howa court should
exercise this discretion. Mst courts have applied the standards
providedin 28 U S.C. 8§ 1292(b), whi ch governs di scretionary appeal s of
interlocutory orders in non-bankruptcy litigation. |f a bankruptcy
j udge' s deci sioninvolves a"controlling question of | awas to which

there is substantial ground for difference of opinion" and "an

i mmedi at e appeal fromthe order may materi ally advance the ulti mate

termnationof thelitigation," aninterlocutory appeal is justified by
analogy to 28 U.S.C. § 1292(b). 1n re Hebb, 53 B.R 1003 (D.C. M.

1985); Inre Manville Forest Products Corp., 31 B.R 991 (S.D.N. Y.

1983); Inre Don-Col Cartage aDi stribution, Inc.,, 20 B.R 645 (D. C.

Col 0. 1982). See also Collier onBankruptcy para. 3.03(7)(d)(v) at 3-
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304-3-306 (15th ad. 1981). This Court agrees that interlocutory
appeal s should be allowed only in exceptional cases. See In re

Weboldt Stores, Inc., 68 B.R 578, 580 (N.D. Ill. 1986); Inre Huff,

61 B.R 678, 682 (N.D. Ill. 1986).

Appl yi ng the standards of 8§ 1292(b), this Court hol ds that
appel | ate revi ew of t he bankruptcy court's order of Cctober 29, 1987,
is not warranted. The basis of the bankruptcy court's deci si on was not
acontrolling questionof |lawas to whichthereis substantial ground
for difference of opinion. The mandatory i njunction nmerely prevented
the appellants frominterfering with the trustee effectuating a
conprom se approved by t he bankruptcy court and affirnmed by Judge
Beatty on appeal. As the bankruptcy court noted, the bankruptcy code
provi des t hat property of the estate includes "all |egal or equitable
i nterests of the debtor . . . as of commencenent of the case.” 11
U S C 8§8541(a)(1l). The trustee has an obligationto "collect and
reduce to noney the property of the estate . . . ." 11 U S.C 8§
704(1). Thelllinois Code of Gvil Procedure states that if bankruptcy

causes a transmi ssion of interest,"” the proper parties my be
substituted by nmotion. [I1l. Rev. Stat. ch. 110, § 2-1008(a). The
bankruptcy court'sruling nerely facilitatedthe enforcenent of the
conpromseit andthe district court had approved. I|f appellants were
di ssatisfiedwiththedistrict court's affirmance, they shoul d have
appealed it.

Appel I ants al so have not net the second part of the § 1292(b)

test. Because the conprom se has been conpl eted by the Trustee, this

court's revi ewof Judge Meyers' order woul d not naterial |l y advance t he
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ultimate term nation of the case. Inessence, this appeal is noot. A
party who chooses to appeal but who fails to obtain a stay pendi ng
appeal riskslosingits abilitytorealizethe benefit of a successful

appeal. Inre Vetter Corp., 724 F.2d 52, 55 (7th Cir. 1983); Fink v.

Gonti nental Foundry & Mach. Co., 240 F.2d 369 (7th Gir.), cert. deni ed,

354 U.S. 938 (1957); C. Wight & AL MIler, Federal Practice &
Procedure § 2904 (1973). Appellants neglectedto seek astay; thus

t heir appeal nust be dism ssed as nbot. Seee.qg., Inre Vetter, 724

F.2d at 555; Fink, 240 F.2d at 374.

Appel I ants' noti ce of appeal, fil ed on Novenber 3, 1987 inthe
bankruptcy court, is convertedto an applicationfor | eave to appeal to
this Court, pursuant to Bankruptcy Rule 8003(3).

It is ORDEREDt hat applicationfor | eave to appeal i s DENI ED and
appel l ees’ Motion to Dismss (Docunent No. 6) is hereby GRANTED.

I T 1S SO ORDERED.

DATED: FEebruary 19, 1988

/sl Barry Forenman
CHI EF JUDGE



