I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

88- 0254
JOHN EDWARDS, JR.,

| N RE: ) I n Proceedi ngs
) Under Chapter 7
JOHN EDWARDS, JR., )
) No. BK 88-30556
Debt or (s). )
THE PEOPLE OF THE STATE )
OF I LLINO S, g
Plaintiff(s), )
V. ) ADVERSARY NO,
)
)
)
)

Def endant (s).

MEMORANDUM AND ORDER

This matter is before the Court on cross notions for summary
judgnment inan actionto determnethe dischargeability of a debt under
section 523(a)(7) of the Bankruptcy Code. The rel evant facts, which
nei ther party disputes, are as foll ows:

On March 12, 1980 debtor, the defendant in a state court cri m nal
proceedi ng, appeared for a hearingonanotiontofix bail. The state
court set bail in the sumof $300, 000. 00. Subsequently, on May 6,
1980, def endant was ordered to appear for a May 8, 1980 heari ng on al |
pendi ng noti ons. When defendant fail ed to appear on that date, the
court ordered the bail bond forfeited, and then set bail in the amount
of $600, 000. 00. On May 13, 1980, and agai n on May 14, 1980 t he case
was cal l ed for trial, and on bot h dates, defendant fail edto appear.
The state court agai n ordered the bail bond forfeited. On May 30, 1980
t he court ordered that a warrant i ssue for defendant's arrest and t hat

upon hi s arrest, defendant be hel d wi t hout bond. Wen def endant fail ed



to appear withinthirty days after the bond forfeiture of May 13, 1980,
the court, on June 18, 1980, ordered the cash bond forfeited and
entered judgnment in favor of the State for $300, 000. 00. Subsequent
paynent s reduced t he bal ance due t o $266, 279.19. Plaintiff, the State
of I'llinois, nowall eges that debtor owes it $266, 279. 19 as aresult of
t he bond forfeiture, and that this debt i s nondi schargeabl e under
section 523(a)(7).

Summary judgnent i s appropriate only where the record shows t hat
"thereis nogenuineissue astoany material fact and t hat t he novi ng
partyisentitledtoajudgment as amtter of law" Fed.R G v.P. 56.
The party noving for summary j udgnent has t he bur den of establ i shing

the | ack of a genuine issue of material fact. Korf v. Ball State

University, 726 F. 2d 1222, 1226 (7th Cir. 1984). The Court nust vi ew
t he evi dence, and t he reasonabl e i nferences to be drawn therefrom in
the i ght nost favorabl e to the party opposi ng summary j udgnent. After
revi ewi ng bot h noti ons, the Court finds, for the reasons stated, that
no factual dispute exists andthat plaintiff isentitledto sunmary
judgnment as a matter of |aw.

Initially, the Court notes plaintiff's argunent that defendant's
“Motion for Summary Judgnent” is, insubstance, anotionto dismssthe
conpl ai nt and as such, isnot tinmely fil ed. However, in view of
t he fact that defendant is proceeding proseinthis matter, the Court
wi |l address the argunents raised in defendant's notion.

Def endant contends that under the Illinois Code of Civil

Procedure, the state court judgnent in question is no |onger
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enf orceable, and that as a result, plaintiff's objection to
di schargeability isuntinmely. Thelllinois Code of Civil Procedure
provi des that "[e] xcept as herein provided, no judgnent shall be
enforced after the expiration of 7 years fromthetinme the saneis
render ed, except upon the revival of the sanme by a proceedi ng provi ded
by Section 2-1601 of this Act...." Ill.Rev.Stat. ch. 110, 712-108(a).
The only i ssue before this Court, however, is whether the debt in
guestion is di schargeable. Wether the plaintiff can revive and
enforce the judgnment is an i ssue that the state court nmust resol ve
should this Court determ ne that the debt is nondi schargeable.
Section 523(a)(7) of the Bankruptcy Code provides that an
i ndi vi dual debtor is not di scharged fromany debt "to t he extent such
debt is for a fine, penalty, or forfeiture payable to and for the
benefit of a governnmental unit, andis not conpensation for actual
pecuniary loss...." 11 U S.C. 8523(a)(7). Inthe case of Inre
Mdkiff, 86 B.R. 239 (Bankr. D. Colo. 1988), the court held that a
debt owed by a bail bondsman to a surety did not constitute a fine,
penalty or forfeiture and was t heref ore di schargeable. |d. at 240.

The court cited Pioneer General |Insurance Co. v. Paige, unpub. Case

No. 87 E 194, April 15, 1988 [ avai |l abl e on WESTLAW 1988 W. 62500] in

support of its decision. Pioneer General specifically distinguishes

the situationwhere afine, penalty or forfeitureis inposed agai nst a

crimnal defendant. As stated by that court:

Wer e such a crimnal defendant to fil e bankruptcy
and a Section 523(a)(7) acti on brought agai nst
him regarding a bail bond forfeiture, that
section would apply to except that debt from
di scharge. Such aresult would flowfromthe



fact that the bail bond forfeiture would be
i nposed in that scenario upon the crimnal
def endant directly as a fine or forfeiture.

Id. The Court agrees with the reasoning set forth inPioneer General

and hol ds t hat t he $266, 279. 19 debt owed by defendant to plaintiff is
nondi schar geabl e under 11 U.S.C. 8523(a)(7).

Accordingly, for the reasons stated, defendant's Motion for
Sunmary Judgnent i s DENIED and plaintiff's Motion for Summary Judgnent
i s GRANTED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 14, 1989




