I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: g
PATRI CI A A. FEEZOR, ) Bankruptcy Case No. 92-41094
d/ b/ a HANDY PANTRY, g
Debt or . )
OPI NI ON

Thi s matter havi ng cone before the Court on a Motion for O der,
Nunc Pro Tunc, Permitting Creditors' Commttee to Pursue Fraudul ent
Conveyance Action on Behalf of Estate and upon an Objection to
confirmati on of Debtor's Anended Pl an of Reorgani zati on fil ed Decenber
30, 1994; the Court, having heard argunments of counsel and being
ot herwi se fully advi sed i nthe prem ses, nmakes the fol | owi ng fi ndi ngs
of fact and concl usi ons of | awpursuant to Rul e 7052 of t he Feder al
Rul es of Bankruptcy Procedure.

Fi ndi ngs of Fact

The mat eri al facts concerning boththe Mdtionfor Oder, Nunc Pro
Tunc, and the Objection to the Debtor's Anended Chapter 11 Pl an or
Reor gani zati on are not in dispute and arein pertinent part as fol | ows:

1. On August 25, 1992, the Debtor filed for relief under Chapter
11 of the Bankruptcy Code. The Debt or has operated as a debtor-in-
possessi on since the date of filing of the bankruptcy petition.

2. In April 1992, Oreditor, Southard G| Conpany, |nc. (Southard
Ol), filedafraudul ent conveyance suit agai nst bot h t he Debt or and
her husband, CGerald K. Feezor, inthe Circuit Court for the First

Judicial Circuit of WIliamson County, Illinois. On or about



Cct ober 8, 1993, the WIlianson County, Illinois, |awsuit was
voluntarily renmoved to the Bankruptcy Court and trial was held in
Sept enber 1994, wi th a judgnent bei ng ent ered agai nst Geral d K. Feezor
tothe extent necessary to satisfy theclaimof Plaintiff, Southard
al.

3. Apparently, indiscussions betweenthe representative of
Sout hard G | and ot her unsecured creditors, particul arly Duke & Long
Di stri buting Conpany, it was agreed t hat Sout hard G | woul d proceed on
its fraudul ent conveyance action for the benefit of all unsecured
creditors. However, no notion was ever nade to add the Unsecured
Creditors' Committee or any particular unsecured creditors as
additional parties plaintiff to Southard G |"'s adversary proceedi ng
(Adv. No. 94-4001). Based uponthis oral agreenent between Sout hard
O |'s representative and ot her unsecured creditors, Southard G l"'s
| awsuit proceeded to judgment with the unsecured creditors havingthe
bel i ef that the entire fraudul ent conveyance bet ween t he Debt or and her
husband, Geral d K. Feezor, woul d be avoi ded wi t h t he proceeds of said
conveyance bei ng nade avai |l abl e to al | unsecured creditors throughthe
Debtor's bankruptcy estate. A cursory reading of the Illinois
Fraudul ent Conveyance Act which controll ed Southard G |'s avail abl e
remedi es clearly indicates that aplaintiff in afraudul ent conveyance
action may only have t he fraudul ent conveyance avoi ded t o t he ext ent
necessary to satisfy the claimof the plaintiff. Thus, unsecured
creditors of the Debtor other than Southard Gl nowfindthat thereis
no benefit for themas aresult of the judgnment obtai ned by Sout hard
ol.

4. Subsequent to t he Debt or' s bankruptcy filing, the United



St at es Trust ee appoi nted an Unsecured Creditors' Committee inthis case
consi sting of unsecured creditors: Duke & Long Di stri buti ng Conpany,
Southard G|, and a third unsecured creditor. The third unsecured
creditor never participatedinthe Unsecured Ceditors' Conmmttee and
Southard G| withdrewits participation prior to obtainingjudgnent in
Adversary Case No. 94-4001. At present, only Duke & Long Di stri buting
Conpany remai ns on the Unsecured Creditors' Committee, and it is
apparent that said conmttee has existedinnane only inthat norecord
exi sts show ng active participation of the Unsecured Creditors'
Committee as a unit in Debtor's bankruptcy proceeding.

5. The record of Debtor's bankruptcy further indicates that the
Unsecured Creditors' Committee has never sought or obtai ned approval to
be represented by | egal counsel.

6. Inadditiontoits request nunc protunc to proceed as the

only menber of the Unsecured Creditors' Commttee, Creditor, Duke &
Long Di stri buting Conpany, has filed on Objectionto the Debtor's
Chapter 11 Pl an of Reorgani zati on as anended on Decenber 30, 1994,
claimng as a basis for the Qbjectionthat the Debtor's Pl an does not
adequately account for any assets which may be brought into the
Debtor' s bankruptcy estate as aresult of the adversary proceedi ng
(Adv. No. 94-4077), for which authority to proceed has been request ed.

Concl usi ons of Law

I n consideringthe Motion for Order, Nunc Pro Tunc, Permtting
Creditors' Commttee to Pursue Fraudul ent Conveyance Acti on on Behal f
of Estate, the Court has reviewed the authority cited for the
proposition that a creditors' commttee may proceed to pursue a

f raudul ent conveyance acti on on behal f of the bankruptcy estate and



finds that that authority does not support the granting of the order
requestedinthisinstance. Inthis case, whileit is unfortunate that
Debt or' s unsecur ed creditors were proceedi ng under t he assunpti on t hat
t hey woul d be protected by t he judgnment obtai ned by Southard G| in
Adversary No. 94-4001, it is apparent that the | awunder whi ch Sout hard
O | proceeded clearly limted the potential recovery to an extent
necessary to cover the cl ai mof Southard G| only. The Court notes
that the parties' attenpted agreenent was i neffective in changingthe
relief availableto Southard G|, as Plaintiff in Adversary No. 94-
4001, and that is a fact which coul d have been easily di scovered pri or
to the i ssuance of Southard G |"'s judgnent. The Court al so notes that,
i n essence, thereis noreal Unsecured Creditors' Conmittee remnaining
i n Debtor's bankruptcy estate gi venthat two or the t hree unsecured
credi tors appoi nted are no | onger serving onthat Conmttee and t here
has been, in fact, littleif no action taken by the Conmttee as a
unit. The granting of nunc pro tunc relief as requested hereinis
generally only all owed where it can be found that extraordi nary

ci rcunst ances exi st supportingtherelief requested. See: Inre Land,

943 F. 2d 1265 (10th Gr. 1991), cited with approval inlnre MFarl and,

Bankr. Case No. 92-50074 (S.D. Il11. 1993). The Court finds that no
extraordinary circunst ances have been shown by t he Unsecured Oredi tors'
Commtteeinthat the Court finds the Unsecured Creditors' Commttee's
reliance on its agreenment with counsel for Southard G| was not
reasonableinlight of theclear recitation of remedi es availableto a
plaintiff under the lllinois Fraudul ent Conveyance Act applicableto
the claimof Southard G| in Adversary No. 94-4001.

Inadditiontofindingthat thereisinsufficient support for



granting the Unsecured Creditors’ Commtteeinthis case authorityto
pursue a fraudul ent conveyance acti on on behal f of the bankruptcy
estate, the Court woul d note that, pursuant to Bankruptcy Rul e 2014,
t he unsecured creditors' conmtteeis requiredto seek Court approval
for enpl oynent of | egal counsel. Thisis true evenif counsel does not

seek conpensation fromthe bankruptcy estate. See: Inre Land, supra,

at 1267. G ven that the Unsecured Creditors' Comm ttee has never
sought nor obt ai ned approval of this Court to be represented by | egal
counsel, the Court nust findthat counsel was without authoritytofile
the Motion for Oder, Nunc Pro Tunc, Permtting Geditors' Comnitteeto
Pur sue Fraudul ent Conveyance Acti on on Behal f of Estate wit hout first
havi ng request ed approval to be enpl oyed as counsel for the Unsecured
Creditors' Commttee. At this point intime, giving the Court's
findi ng that no extraordi nary circunstances exi st for grantingnunc pro
tunc relief to pursue a fraudul ent conveyance acti on, the Court nust
alsofindthat there are no extraordi nary circunstances existingto
grant nunc pro tunc relief approvi ng enpl oynent of | egal counsel for
t he Unsecured Creditors' Conmittee evenif oneweretobefiled. All
inall, the Court finds that there are nunerous procedural infirmties
whi ch, when taken as a whol e, | ead the Court to conclude that the
relief requestedinthe Motion for Order, Nunc Pro Tunc, Permtting
Creditors' Commttee to Pursue Fraudul ent Conveyance Acti on on Behal f
of Estate is not supported by a proper basis either inlawor in
equity.

Havi ng found that the Motion for O der, Nunc Pro Tunc, Permtting
Creditors' Commttee to Pursue Fraudul ent Conveyance Acti on on Behal f

of Estate shoul d be deni ed, the Court nowturns tothe Objectionto



confirmation fil ed by Duke & Long Di stri buti ng Conpany and fi nds t hat
said Objection nust al so be denied given that the basis for said
oj ection no longer existsinthat, the Unsecured Creditors' Commttee
having failed to receive authority to pursue a fraudul ent conveyance
action on behal f of the bankruptcy estate, therew Il be norecovery
had on behal f of the estate to beincludedinthe Debtor's Pl an. The
Court further finds that all other objectionstothe Debtor's Pl an have
been cured by anmendnents fil ed thereto, thelast of whichwas filed
Decenber 30, 1994. The only other objection which Duke & Long
Di stributing Conpany rai sed concerned the anount of its claim andthe
Court has been advi sed that that matter has been clarified and that the
Debtor intends to treat Duke & Long Distributing Conpany as an
unsecured credi tor for the anount of the Proof of daimfiled by Duke
& Long Distributing Conpany. As such, the Court finds that
confirmation of the Debtor's Chapter 11 Pl an of Reor gani zati on, as
anended, is appropriate, and an Order will be so entered.

ENTERED: February 14, 1995.

/'s/ GERALD D. FINES
United States Bankruptcy Judge



