IN THE UNITED STATESBANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

IN RE:;
JACK EUGENE FOWLER,
Debtor.

DAVID CLARK, d/b/aCLARK FARMS,

)

)
)

) Bankruptcy Case No. 94-40711
)

)

Plaintiff, ) )
VS. g Adversary Case No. 95-4019

JACK EUGENE FOWLER, ) )
Defendant. g
and g
IN RE; ) )

JOHN ROBERT FOWLER, ) Bankruptcy Case No. 94-40710
Debtor. ) )

DAVID CLARK, d/b/aCLARK FARMS,
Plaintiff,
Vs,
JOHN ROBERT FOWLER,
Defendant.

)

Adversary Case No. 95-4020

~——— ~ ~

~——

OPINION

The above-captionedadversary proceedingswere consolidatedfor trial by agreement of the parties, and atrial washeld
on July 31, 1995. The Court, having heard sworn testimony and arguments of counsel and being otherwise fully advised in the
premises, makes the following findings of fact and conclusions of law pursuant to Rule 7052 of the Federal Rulesof Bankruptcy
Procedure.

The Debtorg/Defendants in the above-captioned proceedings are father and son, with Jack being the father and John



being the son. Togetherthe Fowlersoperatedagrain and livestock operation with Jack being primarily responsible for the grain
farming and John being primarily responsible for the livestock operation. The evidence indicated that both father and son hel ped
eachother out in the areas of their primary and secondary responsibilities and that the farming operationwasoperatedinaloose
jointventure. It isapparentthat, by January 1994, the Debtorswere suffering financial difficultiesand that they sought the counsel
of Attorney Doug Antonik for adviceastotheir options of dealing with their mounting debt load. The evidence indicatesthat the
Debtors met with Attorney Antonik, in January 1994, at which time they discussed their options and, athough bankruptcy was
discussed, it is apparent that the Debtors decided to attempt to work their way out of their problems rather than file bankruptcy
after their initial meeting with Attorney Antonik in January 1994. The Debtorscontinuedoperatingtheir livestockand grainfarm
through the Summer of 1994, but their financial condition did not improve. In August 1994, the Debtors again metwith Attorney
Antonik and decided that it wasin their best interest to file Chapter 7 bankruptcies. Both Debtors hired Attorney Antonik to file
their respective Chapter7 petitionsand, on September 20, 1994, the Debtors petitionswere filedand givenconsecutive bankruptcy
numbers.

On February 13, 1995, the Plaintiff herein filed an adversary proceeding in each of the Debtors' bankruptcy cases
aleging that the Debtors should be denied a discharge pursuant to various provisions of 11 U.S.C. § 727. For clarity, the Court
will discuss the various allegations raised by the Plaintiff first asto Jack Fowler, in Adversary No. 95-4019, and then as to John
Fowler, in Adversary No. 95-4020. The Plaintiff bears the burden of proof for each of his allegations under § 727 by a
preponderance of the evidence. Grogan v. Garner, 111 S.Ct. 654 (1991).

Prior to discussing each of the individual alegations made by the Plaintiff under 11 U.S.C. § 727, the Court first finds
it appropriate to comment upon the credibility of the witnesses herein. The Court finds that all of the witnessesthat tetified at
hearing, both for the Plaintiff and for the Defendants, were credible witnesses. The Court recognizesthat the Plaintiff made
numerous attempts to impeach the credibility of both the Defendants, John and Jack Fowler, and also Mrs. Fowler. However,
upon reviewing the inconsistencies raisedby the Plaintiff inthe Defendants testimony, the Court findsthat, whentakenin context,
these inconsistencies were relatively minor, and, in general, the Court found that the Defendants' testimony, together with the
testimony of Mrs. Nancy Fowler, was credible. The Court had the opportunity to observe the demeanor of the witnessesand to
observe how the witnesses answered questions and how those questions and answers related to othermattersinthetria. Having
done s0, the Court must find that, in al, the testimony offered by the Defendants was not only credible but was plausible.

In considering the Complaintsinthis matter, the Court firstturnsto the Complaint of the Plaintiff against Defendant, Jack



Fowler. For hisfirst alegation that discharge should be denied, the Plaintiff allegesthatthe Defendant, Jack Fowler, knowingly
and fraudulently, in connection withthis Chapter 7 case, made certain falseoaths. Pursuant to 11 U.S.C. § 727(a)(4), the Plaintiff
must prove by a preponderance of the evidence that the Defendant made fal se oaths or statements which the Defendant knew
were false and that said oaths or statements were made willfully withthe intent todefraud. Inre Agnew, 818 F.2d 1284 (7th Cir.
1987); In re Bailey, 147 B.R. 157 (Bankr. N.D. III. 1992). The Debtor's actions must be taken with knowing intent to defraud
trusteeor acreditor or takenso recklessly astojustify afinding that the Debtor acted fraudulently. See: In re Potter, 88 B.R. 843

(Bankr.N.D.111.1988). A falseoathunder8727(a)(4)(A) mustrelate toamaterial matter before it canaffectadebtor'sdischarge.
In re Calisoff, 92B.R. 346, and Inre Agnew, supra, at 1284. Thetest for materiality iswhether the false oath bears arelationship
to the debtor's business transactions or estate or concerns the discovery of assets, business dealings, or the existence and
disposition of adebtor'sproperty. See: Inre Bailey, supra, at 162. First, under § 727(a)(4), the Plaintiff alleges that the Debtor
made afalse oath in not listing various banking accounts on his bankruptcy schedules that he owned at the time of the filing of
the bankruptcy petition. In considering the testimony concerning this allegation, the Court finds that the Defendant, Jack Fowler,
was not very sophigticated in financia affairs. Infact, the evidenceindicatesthatthe Defendant'swife, Nancy Fowler, took care
of most of the financial business of the Defendant and that the Defendant had only a bare-bones understanding of his personal
financia affairs. The Court found the Defendant's explanation to be credible that he misunderstood the questions posed in the
bankruptcy schedulesconcerning financial accounts and that he listedthe money he had in his various banking accounts as cash
onhandratherthanlistingthe accountsindividualy. All inall, the Court must find that, asfor thisallegation, the Plaintiff hasfailed
to show that the Debtor acted with any fraudulent intent. The banking accounts in question were disclosed fully once the
Debtor/Defendant recognized that they had been erroneously omitted from the bankruptcy schedules. As such, the Court must
find that the Plaintiff has failed to meet his burden of proof on the element of fraudulent intent.

Next, the Plaintiff alleges that the Defendant was guilty of makingafalse oath because he omitted listing the Plaintiff,
David Clark, as a creditor onhis bankruptcy schedules, eventhough he knew that David Clark was a creditor at the time of filing
his bankruptcy petition. Asfor thisomission, the Court finds that the explanation afforded by the Defendant, that he and his son
operated their operation together, but that his son was primarily responsible for the livestock operation of whichDavid Clark was
acreditor, isnot only logical but plausible. The Court findsthat, in looking at both bankruptcy petitions of the Defendants herein
asawhole, the debt to David Clark islistedon the petition of John Fowler. Given that it was John Fowler's primary responsibility

to operate the livestock portion of the Debtors farming operation, it makes sense that the debt to David Clark, which was a debt



created by the livestock operation, would be on the bankruptcy petition of John Fowler. Assuch, the Court must again find that
there wasnofraudulent intent onthe part of the Defendant in failing to list the debt of David Clark in that the debt was duly listed
in the bankruptcy schedulesof John Fowler, eventhoughitisclear thatthe Plaintiff was also a creditor of Defendant, Jack Fowler,
given thejoint nature of the farming operation between he and his son.

Under 8 727(a)(4)(A), the Plaintiff further alleges that the Defendant, Jack Fowler, hasmade afalseoathinthathe did
not list any livestock on his bankruptcy schedules, nor did he disclose the fact that he was operating or had an interest in ajoint
venture or apartnership. Asfor theseallegations, the Court again mustfind that, giventhe testimony of the Defendants, itis unable
tofind that these omissionsor non-disclosureswere asthe result of some fraudulent intent on the part of Jack Fowler. Assetforth
above, Jack Fowler believed that his son was responsible for operating the livestock operation, and, therefore, all debts and
information concerning the livestock operation were listedonthe bankruptcy petition of John Robert Fowler, which wasfiled on
the same day asthe petition of the Defendant, Jack Eugene Fowler. As such, the Court is unable to find that a fraudulent false
oath has been shown which would rise to the level to deny the Defendant a discharge in thisinstance.

For his next basis that the Defendant should be denied a discharge, the Plaintiff alleges, pursuant to 11 U.S.C. §
727(a)(2)(A), that the Debtor, with the intent to hinder, delay, or defraud a creditor, withdrew $5,500in cash from abank account
and conceal edsaid assets from the Court and from creditors. The Plaintiff alsoalleges, under§727(a)(2)(A), thatthe Defendant
sold certain livestockin August 1994 and paid the proceedsto a bank which had no lien on said livestockwhenthe Defendant had
promised the Plaintiff that the Plaintiff would be paid from the sale of the livestock and that said promisehad causedthe Plaintiff
toforebear from acting to collectthe debt due Plaintiff. Pursuant to 11U.S.C.§727(a)(2)(A), adebtor mustbe deniedadischarge
where it is found that the debtor, within one year before the date of filing bankruptcy with intent to hinder, delay, or defraud a
creditor or anofficerof the estate hastransferred, removed, destroyed, mutilated, or conceal ed property of the debtor. Hereagain,
the burden of proof is upon the Plaintiff to establish the elements of § 727(8)(2)(A) by a preponderance of the evidence. See:
Grogan, supra. The Court must find that the Defendant acted with actual intent requiring a showing of extrinsic evidence
suggestingthat fraud exists. In re Smiley, 864 F.2d 562 (7th Cir. 1989). Asfor theallegation that the Defendant withdrew $5,500
incash from abank account with the intent to hinder, delay, or defraud a creditor, the Court finds that the Defendant hasoffered
adequate explanation of where the proceeds that were takenfrom the bank account went. It is clear that, at the time the money
wastakenfrom the bank account, on or about August 22, 1994, the Defendant wasin dire financia straits. Therewasobviously

no profit being made from the Debtors farming operation, and tis apparent that the Debtor did not have enough income to meet



normal living expenses. The testimony of the Defendant and of the Defendant's wife, Nancy Fowler, indicated that the money
wastakenandwas usedto pay varioushillsamong whichwasthe hill of the Debtor's attorney for aretainerinboththe bankruptcy
cases of Jack Fowler and John Fowler inthe amount of $2,000. The Debtor/Defendant and his wife offered other explanations
asto where the money was spent, and the Court finds thatthese explanationswere adequate. All inal, the Court findstht there
simply was no showing that the Debtors removed this cash with afraudulent intent to hinder, delay, or defraud any creditor. It
is gpparent from the facts thatthe money was neededto pay living expensesandto pay certain bills and that the money was used
innoway tocreate awindfall for the Defendant. Asan additional alegation under § 727(a)(2)(A), the Plaintiff alleges that, with
anintent to hinder, delay, or defraud the Plaintiff, the Defendant sold certain livestock in August 1994, and paid the proceeds of
that livestock to abank which had no lien on the livestock even though the Defendant had promised to pay the proceeds of said
sdeto the Plaintiff for amounting debt for livestockfeedand supplies. In reviewing the testimony on this matter, the Court finds
that the transaction complained of by the Plaintiff smply does not fit under 11 U.S.C. § 727(a)(2)(A) in that there has been no
showing that the Defendant acted with afraudulent intent astothistransaction. Theevidenceisclear that the Plaintiff hereinwas
an unsecured creditor having no lien in the livestock which was sold and, even though it may have been inappropriate for the
Defendant to have continued to promise payment, a mere promiseto pay isnot in and of itself proof of fraudulent intent. The
evidence indicates that, during the Summer of 1994, the Defendant was hopeful that he could turn his farming operation around.
The Court finds that the continuedpromisesto pay the Plaintiff from the sale of livestock in August 1994 by the Defendant were
not fraudulent in thatitis apparent that the Debtor was hopeful that he could pay; however, hisfinancial situation deteriorated to
apointthat he smply was unable to pay the debt in question to the Plaintiff in light of other demands. The Plaintiff makesmuch
of thefact that the proceeds of the August 1994 livestock sale were paid to the Peoples National Bank, abank whose president
employedthe Defendant'swife,Nancy Fowler. However, upon examining thetestimony, it is apparent that the Debtor'swifewas
merely ahousecleaner for the bank president'swife, and there wasno showing thatthere was any type of arelationship between
the Defendant's wife and the bank president to give rise to an inference that there was a fraudulent intent to prefer the Peoples
National Bank over the Plaintiff herein.

In sum, the Court finds that, while the Defendant'sbusinesstransactionsduring the Summer of 1994 were anything but
wise, the Plaintiff has failed to show that the Defendant was acting with afraudulent intent. Rather, the evidence shows that the
Defendant was involved in anever-increasing struggle tokeephis head above water and, being financially unsophisticated, made

additional unwise decisions asaresult of the confused state of his business and financial dealings.



Pursuant to 11 U.S.C. § 727(g)(5), the Plaintiff has also alleged that the Debtor failed to adequately explain aloss or
deficiency of his assets concerning the $5,500 in cash which was withdrawn from certain of the Defendant's bank accounts on
August 22, 1994. Under 11 U.S.C. § 727(a)(5), the Plaintiff has the burden of proof by a preponderance of the evidence to
introduce evidencethatthere hasbeen a disappearance of substantial assets or of unusual transactions on the part of the Debtor.
Oncethis burden is satisfied, the burden then shifts to the Defendant to satisfactorily explain the loss or deficiency of assets. 4
Collier on Bankruptcy § 727.08 (15th ed. 1989). The mgority of the cases interpreting § 727(a)(5) do not require that the

explanation be meritorious. See: Great American Insurance Company v. Nye, 64 B.R. 759, a 762 (Bankr. E.D.N.C. 1986); In

re Silvergtein, 151 B.R. 657 (Bankr. E.D. N.Y. 1993); and In re Zell, 108 B.R. 615 (Bankr. S.D. Ohio 1989). The Court in Nye,

supra, stated: "The Court need only decide whether the explanation satisfactorily describes what happened to the assets, not
whether what happened to the assetswas proper.” As such, the Court's inquiry is limited to whether the Debtor has made a
satisfactory explanation for the lossor deficiency of the assets at issue. These determinations are questions of fact. Inre Chalik,
748 F.2d 616 (11th Cir. 1984). Inthiscase, the Court findsthat the Defendant has reasonably explained what happened to the cash
whichwaswithdrawn from certain of his bank accounts on or about August 22, 1994. Asmentionedabove, the Debtor may have
made some unwise decisions concerning the withdrawal of cash and concerning the payment of variouscreditors. However, the
Court is nat, in this instance, concemned with whether the explanation of the loss of the money was proper, but whether the
explanation is reasonable and credible. The Court is content as to what happenedtothe cash withdrawn from the accounts, and,
as such, the Court findsthatthe Plaintiff has failed to prove by a preponderance of the evidence that the Defendant has failed to
explain theloss of the subject assets.

Finaly, asto Defendant, Jack Fowler, the Plaintiff allegesthatthe Defendant should be denied a discharge because of
hisactionsin falsifying afinancial statement which was prepared and signed by the Defendant on or about March 12, 1994, in
regard to certain discussionsthe Defendant was having with Banterra Bank about the possibility of obtainingaloan. Theevidence
indicates that on the financial statement or as it was also referred to a balance sheet which was given to Banterra Bank the
Defendant listed a debt to the Plaintiff in the amount of $2,200 when, in fact, the debt was over ten times that amount. At trid,
the Defendant admittedthat the financial statement wasnot correctand that he did, infact, know thathe owed more to the Plaintiff
a thetimethefinancial statement wasfilled out. He also admits that thefinancial statement was made in thisway to make his
financia condition appear in better shape than it, in fact, was. However, the testimony and evidence also indicates that the

Defendant never obtained any funds from Banterra Bank. The evidence also indicates that the balance sheet or financia



statement of which the Plaintiff complainswasnever giventothe Plantiff himself inrelationshiptoany transaction. The Plaintiff
merely assertsthat this falsefinancial statement was anindication that the Defendant was not honest and that, as such, he should
be denied adischarge under § 727. In considering this alegation and argument by the Plaintiff, the Court finds that, while the
Defendant'sconductastothisfinancial statement wasimproper, there isno provision under 11 U.S.C. § 727 that would condtitute
aground for denial of the Debtor'sdischarge based uponthe falsitiesof the financial statement given to BanterraBank. The only
possible area under whichthis could fitwouldbe 11U.S.C. § 727(a)(4)(A) in that the Debtor made afalse oath or account on the
financial statement. However, 8 727(a)(4)(A) requiresthat the false oath or account be made in connection with the bankruptcy
case. Sincethefalse oath wasmade on or about March 12, 1994, some six months before the Debtor filed for relief under Chapter
7, the Court cannot find that the fal se oath or account was made in connection withthe bankruptcy case. Assuch, the Court must
find that the transaction complained of by the Plaintiff between the Defendant and Banterra Bank has no bearing on whether or
not the Debtor should receive adischarge in bankruptcy.

In conclusion as to the case againgt the Defendant, Jack Fowler, the Court finds that the Plaintiff has smply failed to
prove fraudulent intent necessary under any of the sections of § 727 upon whichthe Plaintiff hasreliedinseeking adenial of the
Defendant'sdischarge. It isclear to the Court that the Plaintiff has put on the best case that he had given the facts that he had to
work with. However, the Court finds that the conductof the Defendant hereinhassimply not risen to alevel which would cause
this Court to find that a discharge should be denied pursuant to any provisionsof 11 U.S.C. § 727.

The Court now turnstothe Complaint of the Plaintiff against Defendant, John Fowler. The Court will not restate the law
of the various subsections of 11 U.S.C. § 727 in discussing the Plaintiff's case against Defendant, John Fowler, but will rather

concentrate on a discussion of the facts asthey apply underthe various sections alleged to have been violated by the Defendant.

The Court first notesthat the Defendant wasa credible witnessand the witnessesthat were producedon his behalf were
adso credible. Under § 727(a)(4)(A), the Plaintiff alleges that the Defendant made a false oath on his bankruptcy schedulesin
failing to list various bank accounts which he owned at the time he filed his petition. This same allegation was made against
Defendant, Jack Fowler, and the Court findsthat the explanation made by this Defendant concerning his misunderstanding of what
was required on the bankruptcy schedulesisaso credible. The evidence indicates that the accounts held by the Defendant had
very little money inthemand, as such, there was noreal reason for the Defendant to have hadany intent to conceal theseaccounts

from his creditors. Here again, asinthe caseagainst Jack Fowler, the Court finds that the Plaintiff has failed to meet his burden



of proof to show that the Defendant had a fraudulent intent in omitting the ownership of these various bank accounts on his

bankruptcy schedules. Additionally, under § 727(a)(4), the Plaintiff all egesthatthe Defendant has made a fal se oath by omitting

certain growing crops listed on his bankruptcy schedules. Asinthe case of Jack Fowler, the Defendant in this case explained
thatit was the primary responsibility of Jack Fowler to deal with the grainfarming operation and thatthe cropsthatwere growing

on the farm at the time of the bankruptcy were listedonthe bankruptcy schedulesof Jack Fowler rather than being listed on both

bankruptcies, making it appear asthough there were actually more assets thanthere were. Inlooking at the bankruptcy casesfiled
by the two Debtors/Defendants, the Court findsthat, taking those cases as awhole, the information concerning the growing crops
wasincluded. Fromthis, the Court must find that there was no fraudulent intent on the part of the Defendant that can be adduced
from the evidencebefore the Court. Finaly, under § 727(2)(4), the Plaintiff allegesthat the Defendant was guilty of making afase
oath in hisfailure to disclose thathe hadaninterestinapartnership or ajoint venture. Here again asin the case with Jack Fowler,

the Court findsthat the operation betweenthisfather and son could be at best called aloose joint venture, andthereisnoevidence

to indicate that the Defendant herein hadany knowledge of whatajoint venture or a partnership actually wasasistypical in father

and sonfarming operations. No particular form of businesswas used or even considered. Assuch, the Court again must find that
the Plaintiff has failed to prove any fraudulent intent on the part of the Defendant for his failure to schedule an interest in a

partnership or ajoint venture.

Pursuant to 11U.S.C. §727(3)(2)(A), the Plaintiff allegesthat the Defendant, with an intent to hinder, delay, or defraud
acreditor, transferredcertain property of the bankruptcy estate inthat, on or about September 13, 1994, the Defendant sold 22 hogs
which belonged to the Defendant in the name of his then girlfriend, Susan Hoover.t The Court has carefully examined the
evidence presented on thisissue and finds that there is absolutely noevidence uponwhich the Court can find that there was any
fraudulentintent or even that the hogsin question were actualy property of the Defendants. The Plaintiff seeksfor the Court to
draw an inference that the hogs sold in question belonged to the Defendant; however, based upon the testimony and the other
evidence submitted, the Court finds that it is unable to draw this inference given the plausible nature of the explanation of the
September 13, 1994, hog sale offered by the Defendant and SusanHoover Fowler. Asinthe Complaint against Jack Fowler, the
Plaintiff allegesthat the Defendant, John Fowler, hasviolated§ 727(a)(2)(A) asaresult of the August 1994 livestock sale inwhich

proceeds were paid over to Peoples National Bank ratherthantothe Plaintiff. Intheinterest of brevity, the Court will not restate

1 The Defendant and Susan Hoover have since married and Susan Hoover is now known as Susan Hoover Fowler.



itsfindings and conclusions of law asto thisissue, but will rather state that those findings and conclusions equally pertain to the
alegation against John Robert Fowler asthey do for the allegation against Jack Eugene Fowler. The Court finds that there has
been no showing of fraudulent intent on the part of Defendant, John Fowler, and, as such, the Plaintiff's Complaint must fail on
thisissue.

Asinthe case against Defendant, Jack Fowler, the Plaintiff hasallegedthat Defendant, John Fowler, isalso undeserving
of adischarge for hispart in preparing the March 12, 1994, balance sheet or financial statement that was givento Banterra Bank.
John Fowler has admitted his part in preparing this financia statement and also his knowledge that the financial statement was
inerror. However, asthe Court found initsdiscussion of thisissue concerning Defendant, Jack Fowler, thereisno provision under
§ 727 that would apply to this factual situation so asto deny the Defendant discharge.

In conclusion, the Court finds that the Plaintiff has failed to meet its burden of proof in proving the various sections of
11 U.SC. § 727 plead as a basis for denying the Defendants discharges herein. While the Court agrees with the Plaintiff's

assertion that adischargein



bankruptcy is only for the honest debtor, the Court disagrees that the Debtors herein have engagedinapattern of dishonesty that
would riseto the level requiring adenia of discharge.

ENTERED: AUGUST 21, 1995

/9 GERALD D. FINES
United States Bankruptcy Judge



