I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S
I N RE:

M CHAEL V. FRI ERDI CH, SR., Bankruptcy Case No. 99-30454

N N N N N

Debt or .

STEVEN N. MOTTAZ, Trustee of
the Estate of M CHAEL V.
FRI ERDI CH, SR.,

VS. Adversary Case No. 00-3120

)
)
)
)
)
Plaintiff, )
)
)
)
)

BEVERLY OSWALD, COLUMBI A
CENTRE, | NC., O&F PROPERTI ES,)

I NC., a M ssouri Corporation,)
and M CHAEL V. FRIERDI CH, JR.,)

)
Def endant s )

OPI NI ON

Thi s matter havi ng conme before the Court on a Mdtion for Sunmary
Judgnent filed by the Plaintiff, and Cross-Mtion for Summary Judgnent
filed by Def endant, Beverly Oswal d; the Court, havi ng heard argunents
of counsel and reviewed witten nenoranda of the parties and bei ng
ot herwi se fully advi sed i nthe prem ses, nakes the fol |l ow ng fi ndi ngs
of fact and concl usi ons of | awpursuant to Rul e 7052 of t he Feder al
Rul es of Bankruptcy Procedure.

Fi ndi ngs of Fact

The Court finds that the naterial factsinthis matter are not in

di spute and are, in pertinent part, as follows.



1. The i nst ant bankrupt cy proceedingwas initiated by the filing
of an i nvol untary bankruptcy petition under Chapter 7 of the Bankruptcy
Code on February 17, 1999.

2. Plaintiff is the duly appointed, qualified, and acting
Trustee of the Estate of Mchael V. Frierdich, Sr.

3. The i nst ant adversary proceedi ng ari ses out of and rel ates
to t he Chapter 7 bankruptcy case of M chael V. Frierdich, Sr. pending
before this Court.

4. Thi s Court has jurisdictionover this proceedi ng pursuant to
28 U. S. C. 88 157 and 1334, and 11 U. S. C. 88 544 and 548. This natter
is a core proceeding pursuant to 28 U S.C. 8§ 157(b)(2)(H).

5. The schedules filed by the Debtor in his bankruptcy
proceedingindicatethat, at thetinme of thefiling of theinvoluntary
petitionin bankruptcy on February 17, 1999, the Debtor had debt in the
amount of $8, 530, 395, and assets inthe anmount of $1,200. Al so at the
time of thefilingof theinvoluntary petition, therewre 12 | awsuits
pendi ng agai nst the Debtor, five of which were pending prior to
Septenber 10, 1998. The clainms on file in Debtor's bankruptcy
proceedi ng refl ect that there were debts in excess of $400, 000,
incurred prior toJanuary 1, 1998, including federal taxes owinginthe
approxi mate amount of $240, 000.

6. In addition to the debts schedul ed by the Debtor in the
i nstant bankruptcy proceeding, thereis arel at ed bankrupt cy under the

nanme of Sout h of the Border, Inc., Case No. 98-32101, presently pendi ng



before this Court, in whichthe Debtor, Mchael V. Frierdich, Sr., was
t he maj or sharehol der and guar ant or of nmany of the debts of South of
t he Border, Inc.

7. As of January 2, 1998, the Debtor, Mchael V. Frierdich, Sr.,
was t he owner of 360 shares of stock i na corporation known as Col unbi a
Centre, Inc. The undi sputed facts i ndicate that M chael V. Frierdi ch,
Sr. was also a director and treasurer of Colunbia Centre, Inc. in
January 1998.

8. | n August 1998, M chael V. Frierdich, Sr. signed an agr eemnent
wi th Col unmbi a Centre, Inc. for the sal e of his 360 shares for the sum
of $400, 000. At the sanetine, Mchael V. Frierdich, Sr. resigned as
treasurer and director of the corporation. Mchael V. Frierdich, Sr
al so signed a recei pt for $400, 000 for the purchase price of the sale
of stock, and a check was i ssued by Col unbi a Centre, Inc. payableto
M chael V. Frierdich, Sr. inthe amount of $400, 000, on Sept enber 10,
1998. The check was endorsed by M chael V. Frierdich, Sr. and
deposited i nto a bank account owned solely by his wife, Beverly K.
Oswal d, a Def endant herein. 1n both August and Sept enber of 1998,
M chael V. Frierdich, Sr. was reflected in the books of Col unbi a
Centre, Inc. as the owner of the 360 shares of stock that were sold for
t he sumof $400, 000. The transfer of the $400, 000 recei ved by the
Debtor, M chael V. Frierdich, Sr., for the sal e of the 360 shares of
Col unmbi a Centre, Inc. stock is the subject of theinstant adversary

pr oceedi ng.



Concl usi ons of Law

I n order to prevail on anotion for sunmary judgnent, the novant
must nmeet the statutory criteriaset forthin Rule 56 of the Federal
Rul es of G vil Procedure, made applicabl e to adversary proceedi ngs by
Federal Rul e of Bankruptcy procedure 7056. Rule 56(c) reads in part:
(T)he judgnment sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers tointerrogatories, and adm ssi ons
onfile, together withthe affidavits, if any, showthat thereis
no genui ne i ssue as to any material fact and that the noving party
is entitled to judgnent as a matter of | aw.

Fed. R Civ.P. 56(c); See Donaldv. Polk County, 836 F. 2d 376, 378-379

(7th Cir. 1988).
The United States Suprene Court has i ssued a seri es of cases which
encourage the use of sunmary judgnent as a neans of di sposing of

factual |l y unsupported cl ai ms. Andersonv. Liberty Lobby, Inc., 477

U.S. 242, 106 S. Ct. 2505 (1986); Cel otex Corp. v. Catrett, 477 U. S.

317, 106 S.Ct. 2548 (1986); Matsushita Electric Industrial Co. v.

Zenith Radio Corp., 475 U. S. 574, 106 S.Ct. 1348 (1986). "The primary

pur pose for granting a summary judgnment notionis to avoi d unnecessary

trials whenthereis nogenuineissue of miterial fact in dispute.”

Farries v. Stanadyne/Chicago Div., 832 F.2d 374, 378 (7th G r. 1987)

(quoting Wi nw i ght Bank & Trust Co. v. Railroadnens Federal Savings &

Loan Ass' n, 806 F. 2d 146, 149 (7th Cir. 1986). The burdenis onthe
nmovi ng party to showthat no genuine i ssue of material fact is in
di spute. Anderson, 477 U.S. at 256, 106 S. Ct. at 2514. Thereis no

genuineissue for trial if therecord, taken as a whol e, does not | ead



arational trier of fact tofindfor the non-noving party. Matsushita,

475 U. S. at 587, 106 S.Ct. at 1356. "If the evidence is nerely

col orabl e or is not significantly probative, sumary j udgnment nay be

granted.” Anderson, 477 U.S. at 249-250, 106 S.Ct. at 2511.
The Court finds that there are nomaterial facts indisputein

this matter; and, therefore, pursuant to Rul e 7056 of t he Federal Rul es

of Bankruptcy Procedure, summary judgnment is appropriate.
Pursuant to 11 U.S.C. § 548(a)(1):

(a) (1) Thetrustee may avoid any transfer of an i nterest
of the debtor in property, or any obligationincurred by the
debtor, that was made or incurred on or within one year
before the date of thefiling of the petition, if the debtor
voluntarily or involuntarily -

(A) made such transfer or incurred such
obligation with actual intent to hinder, del ay, or
defraud any entity which t he debtor was or becane, on
or after the date that such transfer was made or such
obligation was incurred, indebted; or

(B) (i) receivedlessthan areasonably equival ent
val ue in exchange for such transfer or obligation; and,

(ii) (1) was insolvent on the date that
such transfer was made or such obligati on was
i ncurred, or becane insolvent as aresult of such
transfer or obligation;

(I'l') was engaged in business or a
transaction, or was about t o engage i n busi ness or a
transaction, for which any property renainingwth the
debt or was an unreasonably small capital; or

(rer) intended to incur, or
bel i eved t hat t he debtor woul d i ncur, debts that
woul d be beyond t he debtor's ability to pay as
such debts matured.

Pursuant to 11 U. S.C. 88 544(b):



(b) (1) Except as providedin paragraph (2), the trustee
may avoid any transfer of an interest of the debtor in
property or any obligationincurred by the debtor that is
voi dabl e under applicable | aw by a creditor hol ding an
unsecured cl ai mthat is al |l owabl e under secti on 502 of this
titleor that i s not all owabl e only under secti on 502(e) of
this title.

(2) Paragraph (1) shall not apply toatransfer of a
charitable contribution (as that termis definedin section
548(d) (3)) that is not covered under section 548(a)(1)(B),
by reason of section 548(a)(2). Any clai mby any personto
recover a transferred contribution described in the
precedi ng sentence under Federal or State |l awi n a Feder al
or State court shall be preenpted by t he commencenent of the
case.
| n exam ni ng t he undi sputed facts beforeit, the Court finds that

t he stock i n Col unbi a Centre, Inc. renai ned the property of the Debtor,
M chael V. Frierdich, Sr., until the sal einthe anount of $400, 000,
whi ch occurred on Septenber 10, 1998. The Debtor has attenpted to
argue that the stock was actual ly transferred to Defendant, Beverly
Oswal d on January 8, 1998, whi ch was nore t han one year prior tothe
filing of theinstant bankruptcy proceedi ng. However, the Court finds
that, pursuant to 810 I LCS 5/8-301, the purported transfer of the stock
on January 8, 1998, was not effective. Further, the Court finds that
t he sal e of the stock by M chael V. Frierdich, Sr. back to Col unbi a
Centre, I nc. on Septenmber 10, 1998, for the sumof $400, 000 bel i es any
pur ported transfer on January 8, 1998. All of the evidence clearly
i ndi cates that the Debtor, M chael V. Frierdich, Sr., remainedthe sole
owner of the 360 shares of stock at issue up until the sale on

Sept enber 10, 1998. That saleis well withinthe time frame of 11

U S.C. § 548.



Under 11 U. S. C 548(a)(1)(A) and (B), the Court concl udes that the
sal e of Debtor's stock on Septenber 10, 1998, and t he subsequent
transfer of the funds i nt o a bank account owned sol el y by Def endant,
Beverly K. Gswal d, is atransfer that may be avoi ded by t he Tr ust ee.
Under t he undi sputed facts, the Court has nodifficulty in findingthat
the transfer inquestion was made with the actual i ntent to hinder,
del ay, or defraud Debtor's creditors. Further, the Court finds that,
under 11 U.S. C. 8 548(a)(1)(B), Debtor received | ess than reasonably
equi val ent val ue i n exchange for the transfer of $400,000in cashto
t he Def endant, Beverly Gswal d. The Debtor was cl early i nsol vent onthe
date of the transfer, or, at the very | east, becane i nsol vent as a
result of the transfer. The Debtor was engaged in a busi ness or
transaction for whi ch any property renmai ning with the Debtor was an
unreasonably smal | capital amount. Finally, it is clear that the debts
t hat t he Debt or had at the tine of the transfer were well beyond t he
Debtor's ability to pay such debts as they matured.

I nadditionto findingthat the Trustee nay avoi d t he transfer of
t he $400, 000 i n cash on Sept enber 10, 1998, t he Court al so concl udes
that the transfer in questionis voidabl e by the Trustee pursuant to 11
U S . C 8544(b)(1), inthat saidtransfer is clearly a fraudul ent
conveyance as that termis defined under Illinois|aw foundat 740
| LCS § 160/ 5, et seq. Havi ng concl uded t hat the transfer of $400, 000
i n cash on Sept enber 28, 1998, fromthe Debtor, M chael V. Frierdich,

Sr., to Defendant, Beverly Gswal d, i s avoi dabl e, bot h under 11 U. S. C.



88 548 and 544, t he Court concl udes t hat judgment shoul d be entered in
favor of the Plaintiff and agai nst Def endant, Beverly Gswal d, inthe
sum of $400, 000.

ENTERED: April 4, 2001.

/s GERALD D. FINES
United States Bankruptcy Judge



