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OPINION

The issue before the Court is whether certain motor vehicle excise taxesincurred more than three
years prior to the filing of the bankruptcy petition are nondischargeable pursuant to 11 U.S.C. 88§
523(a)(1)(A) and 507(a)(8).

The materid factsare not indispute. The Debtor, Alvin Funk, was a principa of Funk Transport,
Inc. Funk Transport incurred motor vehide excisetaxesfor the periods ending in 1992 and 1993. These
taxes were collected by Funk Transport upon the sale of various motor vehide fuds. On September 5,
1997, the taxes were assessed against Mr. Funk in his capacity as the principa of Funk Trangportation.
A Notice of Federd Tax Lien wasfiled againgt Mr. Funk on September 22, 1997.

On October 20, 1997, the Debtor filed a petition pursuant to Chapter 7 of the Bankruptcy Code.



The Debtorslisted the United States, Internd Revenue Service as a creditor in their bankruptcy schedules
as having aclam in the amount of $100,432.94 for certain motor fud tax liabilities, pendties and interest.
The Debtors received their discharge in bankruptcy on January 27, 1998.

The Debtors subsequently reopened thar bankruptcy case and commenced this adversary
proceeding to address the dischargeability of their tax debt to the IRS.

The Bankruptcy Code exempts certain taxesfromdischarge. 11 U.S.C. 8 523(a)(1)(A) provides
in pertinent part asfollows:

(8 A discharge under section 727 . . . of thistitle doesnot discharge an individua
debtor from any debt —

(1) for atax or custom duty —
(A) of the kind and for the periods specified in. . .
507(a)(8) of thistitle, whether or not adamfor suchtax wasfiled
or alowed.
11 U.S.C. §507(8)(8) providesin pertinent part as follows:

(8) ... dlowed unsecured dlams of governmenta units, only to the extent
that such clams are for —

(C) atax required to be collected or withheld and for which the debtor
isliable in whatever capacity;

(E) anexcisetax —

(i) atransaction occurring before the dete of the filing of
the petition for which a return, if required, is last due, under
gpplicable law or under anextenson, after threeyearsbefore the
filing of the petition; or



(i) if areturn is not required, a transaction occurring
during the three yearsimmediately preceding the date of
the filing of the petition.

The Debtors maintain thet the disputed taxes are excise taxeswhichwere incurred more thanthree
yearsbeforethefiling of the bankruptcy petition and therefore not within "the period specified” asrequired
for nondischargeability under 8 523(a)(1). The IRS maintains that the disputed taxesare " collected taxes'
within the meaning of subsection(c) for whichthereis no time limit. Thus, the determinative issue iswhether

the motor vehicle excise taxes are included in subsections (C) or (E) of § 507(a)(8).

Inre Edmision, 36 B.R. 1 (Bankr. D. Kan. 1982) specificaly addressed the issue before the Court

and found motor fuds taxesto fdl withinthe definitionof tax daims entitled to priority under 8 506(a)(8)(E):

Section507(a)(6)(C) [now (8)(8)(C)] grants a sixthpriority for taxesthat
wererequired to be collected or withheld. This section islimited to "the so-called
‘trust fund’ taxes, thet is, income taxeswhichan employer isrequired to withhold
fromthe pay of hisemployees, and the employee's share of socid security taxes.”
3 COLLIER ON BANKRUPTCY paragraph 507.03, a 507-34 (15" ed.
1980). Seealso Inre Tapp, 16 B.R. 315, 8 B.C.D. 642 (Bkrtcy. Ct. D. Alaska
1981) (excise taxes not within purview of 8507(a)(6)(C)).

Section507(a)(6)(E) [now (a)(8)(E)] governspriority trestment for excise
tax dams. Specificaly, section 507(a)(6)(E) covers “(a) all Federa, State or
loca taxes generdly considered or expresdy treated as excises. . . induding sales
taxes, estate and gift taxes, gasoline and specid fud taxes, and wagering and truck
taxes” 3 COLLIER ON BANKRUPTCY paragraph 507.03, at 507-35 (15™
ed. 1980).

Both the motor fuds tax and the specid fuelstax are excise taxes

36 B.R. & 3. Thus, the motor vehicle excise taxes at issue in this proceeding are excise taxes within the

meaning of 8§ 507 (8)(8)(E).



It is undisputed that the taxes were incurred more than three years before the filing of the
bankruptcy petition. Accordingly, they do not fal within the period specified by 8507 (a)(8)(E).
Therefore, they are dischargeable pursuant to 8523 (a)(1)(A).

For the foregoing reasons, the Amended Complaint to Determine Dischargeability of Debt is
alowed, and the debt to the Interna Revenue Service for motor vehicle excisetaxesincurredin 1992 and
1993 are determined to be dischargeable in bankruptcy.

ThisOpinionisto serve as Findings of Fact and Conclusions of Law pursuant to Rule 7052 of the
Rules of Bankruptcy Procedure.

See written Order.
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