I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

WAYNE BERNARD FUNNEMAN, No. BK 91-41672

N N’ N’ N

Debtor(s),
OPI NI ON

Wayne Ber nard Funneman (debtor) is one of f our partners inthe
part nershi p commonl y known as Funnenman Farns (FF).! The partnership's
assets consi st of real estate and a checki ng account containing a
nom nal bal ance. The Court has no evidence before it of the
partnership's liabilities.

On Decenber 31, 1991, debtor filed a voluntary petition under
chapter 7 of the Bankruptcy Code. Subsequently, Donal d Hoagl and was
appoi nted as trustee to adm ni ster the bankruptcy estate's assets.
During the course of adm nistration, thetrustee fil ed an adversary
conpl ai nt (adv. no. 92-4151) under 11 U. S. C. section 363(h)?for the
pur pose of conducting a public sal e of the real estate owned by t he

partnership.® In the conplaint, the trustee

The remaining partners are Theodore H Funneman, Maurice R
Funneman and Gary L. Funneman.

°The conplaint to sell is pled pursuant to section 363(h) al one.
Bel atedly, in argunment to the Court, the trustee has turned to
section 363(f) to try to justify his sale of the partnership

property.

3Al t hough there is no dispute that the real estate is property
whi ch belongs to the partnership, defendants Wayne, Theodore and
Maurice Funneman answered certain allegations of the conplaint in a
way that the Court finds disturbing.

To paragraph 3 of the conpl aint which states:



nanmed as def endants, anmong ot hers, the four partners, individually, but
di d not nanme the partnership as a defendant.* After all defendants
ei ther consented to the conpl aint or were found to be in default for
failure to answer or to appear at trial,®judgnent onthe conplaint was
entered in favor of the trustee on February 10, 1993.

Subsequently, on April 2, 1993, the real estate was sold at

3. At the tine of the filing of the bankruptcy
petition, the Debtor, Wayne Bernard Funneman and Theodore
H. Funneman, Maurice R Funneman and Gary L. Funneman
d/ b/ a Funneman Farnms, a partnership, jointly held title
to the real estate described in Exhibit A

Wayne, Theodore and Maurice answered respectively:

Def endant is without know edge of the allegations
contained in [this] paragraph[] . . . and all its
subsections . . . and they are, therefore, denied.

The sanme response was given to paragraph 7 of the conpl aint
whi ch states:

7. At the tinme of the filing of the bankruptcy
petition herein, title to the real estate described in
Exhibit A attached hereto was held in the name of

Funneman Farnms, a partnership, owned as foll ows:

Wayne Bernard Funneman, was the owner of a 1/4th
i nt er est

Theodore H. Funneman was the owner of a 1/4th

i nterest

Maurice R. Funneman was the owner of a 1/4th
i nt erest

Gary L. Funneman was the owner of a 1/4th
interest[.]

4“The conpl ai nt names as def endants Wayne Bernard Funnenman;
Theodore H. Funneman, Maurice R Funneman; Gary L. Funneman; Sandra
Funneman; United States of Anmerica, acting through Farners Home
Adm ni stration; State of Illinois, Division of Revenue; Went he Bros.
Conpany; and Siemer MIIling Conpany.

SOF the defendants who are partners in FF, Wayne, Theodore and
Mauri ce Funneman answered the conplaint but failed to appear at
trial. Gary Funneman never responded to the conpl aint.
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auction to several bona fide purchasers. However, pursuant tothe
noti ce of sal e which gave all interested parties until April 12, 1993
tofileobjectionstothe sale, FFfiled an objectiontothe saleon
April 12, 1993. The bases of FF' s obj ection are two-fold: that the
trustee fail ed to obtain personal jurisdictionover the partnershipin
the adversary lawsuit and that the Court |acks subject matter
jurisdictiontosell the partnership'sreal estate. On April 14, 1993,
thetrusteefiled aresponseto FF s objectionrequesting sanctions
agai nst FF on the grounds that its argunments are wi thout basisin|aw
and fact.

The Court turns first tothe partnership's argunment that it was
not made a party to the adversary cause of action. Inlllinois, "[a]
partnership may sue or be sued in the nanmes of the partners as
i ndi vi dual s doi ng busi ness as the partnership, or inthe firmnane, or
both." 735 ILCS 5/2-411(a). See Fed. R Civ.

P. 17(b); Fed. R Bankr. P. 7017(b) (capacity of a partnership
sue or be sued is determ ned by the | aw of the state in which the
district court is held). Here, the conplaint failed to join the
partnershipinits firmname and further failedtoexplicitly state
t hat the nanmed partners were doi ng business as the partnership.®
However, the Court need not deci de whet her i n personamj uri sdiction
was, in fact, obtained over the partnership sincethe Court hol ds t oday

that it |lacks subject matter jurisdiction over the partnership

property.

®Nonet hel ess, the conplaint naned all four partners as
def endants and clearly sought the sale of partnership property.
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The Court's analysis resultinginthe conclusionthat it | acks
subj ect matter jurisdiction begins wth section 541 of the Bankruptcy
Code. This section provides that the filing of abankruptcy petition
creates an estate conprised of "all | egal or equitableinterests of the
debtor in property as of the commencenent of the case.” 11 US. C 8§
541(a)(1). Where a debtor, at thetinme of filing, is a nenber of a
partnership, the Court nust determ ne what effect nmenbershipinthe
partnership has on the bankruptcy estate.

Under the Uni formPartnership Act, S.H A 805 ILCS 205/1-43, a
partner's interest inapartnershipis apersonal property interest
consi sting of "his share of the profits and surplus.” 1d. 8§ 26. See,

e.g., InrePentell, 777 F. 2d 1281, 1285 (7th Cir. 1985). Although

partners hol d specific partnership property as tenants i n partnership,
S.H A 805 1LCS 205/25, theincidents of thistenancy aresolimted
that a partner has no right to

possess partnership property except f or partnership purposes and
creditors of a partner cannot reach partnership property. 1d; see,

e.0., InreMnton Goup, Inc., 46 B.R 222, 224-25(S.D. N. Y. 1985);

Inre Manni ng, 37 B.R 755, 758 (Bankr. D. Col o. 1984), aff'd, 831 F.

2d 205 (10th Cir. 1987). Moreover, partners' rightsinpartnership
property are secondary tothe rights of partnershipcreditors. S H A
805 ILCS 205/40. "'"Until the creditors of the partnership are
sati sfied, each partner has noright to any distribution fromthe

partnership."" Inre Oszewski, 124 B. R 743, 746 (Bankr. S.D. Chio

1991) (quotingJohnson v. Investnment Leasing, Inc. (Inre Johnson), 51

B.R 220, 222 (D. Colo. 1985)).



Consistent withthe entity theory of partnershi ps enbodiedinthe
Uni f ormPart nershi p Act, t he Bankruptcy Code accords a partnership the
status of a "person,” 11 U.S.C. 8§ 101(41), andtreats it as a separate

| egal entity distinct fromthe partners who createdit. E.g., Inre

A szewski, 124 B.R at 746; I nre Dreske, 25 B. R 268, 270 (Bankr. E. D

W s. 1982). Accordingly, apartnership may be a debt or i n bankruptcy
initsownright, 11 U.S. C. 8§ 109, but may not jointly seek relief with

any ot her person, includingwithapartner. Eg., Inre O szewski, 124

B.R at 746.
As aresult, it iswell settledthat assets owned by a partnership
are not i ncludedinthe bankruptcy estate of an i ndivi dual partner.

E.o., InreMnton Goup, Inc., 46 B.R at 226; Inre O szewski, 124

B.R at 746 (citing In re Pentell, 777

F. 2d at 1285); In re Dreske, 25 B.R at 270-71."The only

"partnership property' beforethe court during anindividual partner's
bankruptcy is the partner's personal property interest in the

partnership,” InrePentell, 777 F. 2d at 1285, whi ch consi sts of "t he

i ndividual partner'sinterest, if any, inthe partnership assets after
an accounting and paynent of partnershi p debts out of the property

bel onging to the partnership."” Turner v. Central Nat'l Bank, 468 F. 2d

590, 591 (7th Gr. 1972). dearly, then, the Court has no jurisdiction

over specific partnership property when a partner -- rather thanthe

partnershipitself -- isinbankruptcy. E.g., Inre Pentell, 777 F. 2d
at 1284-85; Inre Korangy, No. 85-A-2277-PM 1989 W. 34317, at *4-5

(Bankr. D. Md. Mar. 30, 1989), aff'd, 927 F. 2d 596 (4th Cir. 1991)
(text in WESTLAW .



It necessarily follows that assets of a partnershi p may not be
adm ni stered i nthe bankruptcy case of a nmenber partner. Here, the
trustee attenpts to use sections 363(f) and (h) of the Bankruptcy Code,
11 U. S.C. 88 363(f),(h), toauthorizethe sale of the partnership's
real estate. However, section 363(f) authorizesthetrusteeto sell
only the debtor's one-fourth undi vi ded tenancy i n partnershipinterest,’
and not the real property owned by the partnership, which is not

property of the estate. Inre Manning, 831 F. 2d 205, 207 (10th Cir.

1987), aff'g 37 B. R 755 (Bankr. D. Col o. 1984); Inre d szewski, 124

B.R at 746-47.8

Simlarly, section 363 (h) does not authorize the sale of
partnership property. It allows thetrusteeto sell property, under
certainconditions, free and cl ear of theinterests of coowners where
the property is heldintenancy incomon, joint tenancy, or tenancy by

the entirety. However, the section does not apply to property heldin

t enancy by partnership. I nre Normandin, 106 B.R 14, 15-16 (Bankr. D
Mass. 1989); In re Manning, 37 B.R at 757-59; Inre Victory Pipe

Craftsmen, Inc., 12 B.R 822, 824 (Bankr. N.D. IIl. 1981).°

‘Since evidence of partnership debt is not before the Court, the
val ue of debtor's partnership interest cannot be determ ned.

8" Section 363(f) provides for sale, under specified conditions,
of 'property under subsection (b) or (c) of this section [363] free
and clear of any interest in such property of an entity other than
the estate.’” Sections b and c, in turn, refer only to sale of
"property of the estate' and not to other property.” In re Manning,
831 F. 2d at 207.

°ln re Wholston, 147 B.R 279 (Bankr. M D. Ga. 1992), on which
the trustee relies, is readily distinguished. Unlike the instant
case, where there is no dispute that the real estate was owned by the
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Finally, thetrustee contends that the doctrines of res judicata
and of the finality of bankruptcy sal es bar FF s obj ectionto the sal e.

The trustee relies onlnre Edwards, 962 F. 2d 641 (7th Cir. 1992), to

support this argument. |nEdwards, the Court of Appeal s refused to set
asi de a bankruptcy sal e to a bona fi de purchaser upon t he chal | enge of
a creditor who had not been notified of the sale at the tinme it
occurr ed.

However, Edwards i s unli ke t he i nstant case i n several respects.
Most notably, the court which ordered t he sal e i n Edwards had subj ect
matter jurisdiction over the property which was sol d. Al t hough,
admttedly, the creditor i n Edwar ds was deni ed due process of | aw, the
Court of Appeal s foundthisto be alegal error which was wai ved. 1d.
at 644. In contrast, the Court of Appeals found that "[w] ant of
subj ect-matter jurisdictionis not waivable -- until theloser has
exhausted his appell ate renedies

." 1d. See alsoFed. R Civ. P. 12(h)(3) ("[W henever it appears
by suggestion of the parties or otherwi se that the court |acks
jurisdiction of the subject matter, the court shall dism ss the

action");1 5ACharles A Wight &Arthur R MIler, Federal Practice
and Procedure: Civil 2d 8 1393 (1990) (a chall enge to subject matter

jurisdictionnmy be presented by any i nterested party or by the court

partnership at all relevant tines, the nobile home park in Wol ston
was determ ned to be the separate property of the individual partners
each of whom held an undivided share in the property as a tenant in
comon. |d. at 282-84.

PFed. R Civ. P. 12(h)(3) is nmade applicable to this proceeding
by Fed. R Bankr. P. 7012.



at any time at either the trial or appellate |level and may, for
exanpl e, beinterposed as anmotionfor relief froma final judgnment
under Rule 60(b)(4) of the Federal Rules of Civil Procedure).
Accordi ngly, the Judgnent entered February 10, 1993 -- whi ch was not
appealed -- is not an inpedinment to FF's jurisdictional challenge.
Additionally, the creditor i nEdwards waited three and one hal f
nont hs after | earni ng of the sal e -- whi ch had occurred ei ght een nont hs
earlier -- tonovetoset it aside. The Court of Appeal s, in bal anci ng
the respective harmto the creditor andto t he bona fi de purchaser,
found negligibleinjury tothe creditor whose own | ack of diligence and
zeal inthemtter failedto warrant departure fromthe strict rule

favoring the bona fide purchaser. Inre Edwards, 962 F. 2d at 645-46.

However, here, by the trustee's own hand, the sal e was hel d on April 2,
1993 and i nterested parties were givenuntil April 12, 1993 t o obj ect
tothesale-- which FFdidwithinthat tine. Cearly, there coul d be
no reasonabl e expectation on the part of either the trustee or the bona
fi de purchasers that the sal e woul d be final until the objection period
had passed.

Having rul ed in favor of FFonits objection, the Court finds no
nmerit inthetrustee's contentionthat the partnership's argunents
opposi ng t he sal e are sancti onabl e. However, on April 20, 1993, at the
hearing on FF' s objectiontothe sale, the Court orderedthat inthe
event FF' s obj ecti on was sust ai ned, a heari ng woul d be conducted to
det er m ne whet her Wayne, Theodor e and Mauri ce Funneman, i ndi vi dual |y,
engaged i n conduct sancti onabl e under Bankruptcy Rul e 9011 by vi rt ue of

their respective answers to paragraphs 3 and 7 of the conplaint filed
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in adversary case
92-4151. The O erk shall schedul e a hearing onthe trustee's request
for Rule 9011 sancti ons.

See Order entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: June 8, 1993




