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MEMORANDUM AND ORDER

This matter i s before the Court on a notion for sumary j udgnment
filed by thelllinois Departnment of Revenue (" Departnent") agai nst
Robert and Dorothy Gal breath ("debtors”). Foll ow ng debtors' di scharge
i n bankruptcy under Chapter 7, the Departnment brought suit instate
court tocollect unpaidretail ers' occupationtaxes owed by debtors
pursuant to lllinois statute. The state court found debtors’' tax
liabilitiesto be nondi schargeabl e under federal bankruptcy | awand
ent ered j udgnent agai nst debtors for the amount of unpai d taxes cl ai med
by t he Departnent. Debtors then filed a "notionfor injunction and
rule to show cause” in this Court to enjoin the Departnent from
proceedi ng agai nst theminthe state court action. The Depart nment

filedtheinstant notion for summary judgnent asserting, inter alia,

t hat the state court's judgnent entered pursuant toits concurrent

jurisdiction with this



Court was entitled to full faith and credit and that the debtors’
noti on seeking to enjoin the state court action should be deni ed.

It i s undisputedthat debtors, on August 14, 1984, were di schar ged
from bankruptcy in their Chapter 7 proceeding. Wiile the tax
liabilitiesinissue werelistedin debtors' bankruptcy petition,
nei ther the Departnent nor debtors sought a determ nation of
di schargeability astotheseliabilities, and the Departnent did not
file a claimin the bankruptcy proceeding. Follow ng debtors
di scharge, the Departnent fil ed a conplaint instate court to coll ect
unpaid Il linois Retailers' Cccupation Tax (I11.Rev. Stat., ch. 120, par.
440 et seq.), Municipal Retailers' OccupationTax (Ill.Rev. Stat., ch.
24, par. 8-11-1), and Regi onal Transportation Authority Retailers
OCccupation Tax (Il.Rev.Stat., ch. 111 2/3, par. 704.03) owed by
debt ors.

Debtors filed a notion in the state court to dismss the
Departnent’' s action, allegingthat thetax liabilitiesin question had
been di scharged i nthe prior bankruptcy proceedi ng. The Depart nent
objected on the basis that debtors' tax liabilities were
nondi schar geabl e under 8523(a) (1) (B)(i), which excepts fromdi scharge
tax debts for which noreturnwas filed. The state court, on April 4,
1986, entered an order denyi ng debtors' notion, findingthat debtors'
tax liabilities were nondi schar geabl e under 8523 of t he Bankrupt cy Code
because of debtors' failuretofilethe requiredreturns and pay t axes
when due. See 11 U. S.C. 8523(a)(1)(B)(i). On August 18, 1986, the
state court entered judgnment on the pl eadi ngs for the departnent inthe

anount of $32,646.21 plus interest.
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On August 19, 1986, one day after the state court had entered
final judgnment, debtors filed theinstant "notion for injunction and
rule to show cause"” in this Court to enjoin the Departnment from
proceedi ng further agai nst themin state court. The Departnent then
nmoved for summary judgnment, asserting that the state court had
concurrent jurisdictionwiththis Court to determ ne di schargeability
of thetax liabilities at i ssue and that, since no determ nation of
di schargeability had been made in debtors' earlier bankruptcy
proceedi ng, the state court properly exercisedits jurisdictionin
entering final judgnent for the Departnent.

The state court's jurisdictionto determ ne di schargeablity of
debt s under 8523 depends on t he nature of the debt in question. Wile
t he bankruptcy court has exclusive jurisdiction to determ ne
di schargeability of debts that arise out of fraud or willful and
mal i cious injury (see 11 U.S.C. 88523(a)(2), (4) and (6)), the
Department' s obj ection to di scharge of debtors' tax liabilities arose
under 8523(a)(1l). Section 523(a)(1l) excepts fromdi scharge under
Chapter 7 certaintax debts, includingthose "withrespect towhicha
return, if required, was not filed[.]" 11 U S.C. 8523(a)(1)(B)(i).

Unl i ke di schargeabi |l ity questions under 8523(a)(2), (4) and (6),
di schargeability questions under 8523(a) (1) are of the type over which
t he bankrupt cy court has concurrent, but not excl usive, jurisdiction.

3 Collier on Bankruptcy, 8523.06, at 523-36 (15th ed. 1987). Wile a

creditor seeking a determ nati on of nondi schargeability of its debt
under 88523.(a)(2), (4) and (6) nust file an objectionto dischargein
t he bankruptcy court or have its debt di scharged ( see 11 U. S. C. 8523(c)

3



and Bankrupt cy Rul e 4007(c)), acreditor with atype of debt |isted as
nondi schar geabl e under 88523(a)(1), (3), (5), (7), (8) or (9) nay wait
until the concl usi on of the bankruptcy proceedi ng and t hen bring suit
onits claiminthe appropriate nonbankruptcy forum See Advi sory
Conmmi tt ee Not e, Bankruptcy Rul e 4007, Norton Bankr. L. & Prac., at 267-
68 (1987); R G nshberg, Bankruptcy, Prentice Hall Infornmation Servi ces,
§12, 653 (1986).

Under Bankruptcy Rule 4007(a), the debtor, as well as any
creditor, may file a conplaint inthe bankruptcy court to obtaina
determ nation of dischargeability. Thus, the debtor nmay seek a
determ nation that a particul ar debt i s di schargeabl e to avoidthe
possi bility of an enforcenent actioninthe state court follow ngthe
bankrupt cy proceedi ng. In addition, since, under Bankruptcy Rul e
4007(b), there is no tinme limt for seeking a determn nation of
di schargeability as to debts ot her than t hose of 8523(a)(2), (4) and
(6), the debtor retains theright torenove a subsequent proceedi ng
brought in a nonbankruptcy court, if no determ nation of
di schargeabi lity has been made i n t he previ ous bankrupt cy proceedi ng.

8 Col liers on Bankruptcy, 84007.03, at 4007-6 (15th ed. 1987). If,

however, the debtor has neither sought a determ nation of
di schargeability in the bankruptcy proceedi ng nor acted to have t he
subsequent enforcenment proceedi ng renoved t o bankruptcy court, the
nonbankr upt cy court has jurisdictionto decide the di schargeability of
such debts at the creditor's behest once the automati c stay has
term nat ed upon concl usi on of the bankruptcy proceeding. 1d.

I nthe i nstant case, there had been no prior deterni nation of
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di schargeability in debtors' bankruptcy proceedi ng, as neither debtors
nor t he Department sought such a determ nati on. Wil e debtors assert
that they did, infact, raisetheissue of dischargeability by listing
t he Departnent as a creditor intheir bankruptcy petition, Bankruptcy
Rul es 4007 and 7001(6) specifically require that any request to
determ ne di schargeability take the formof an adversary proceedi ng.

See 9 Collier on Bankruptcy, §7001. 09, at 7001-21 (15th ed. 1987).

Debtors here filed no conplaint to determ ne dischargeabilityintheir
pri or bankruptcy proceeding, and they thus failed to rai se the i ssue of
di schargeability in that proceeding.

Debt ors addi ti onal |y argue t hat al t hough t he state court may have
had concurrent jurisdiction to nmke the determ nation of
di schargeability, it was not "final" jurisdictionandthe bankruptcy
court couldultimately recl ai mexclusive jurisdiction. As noted above,
a debt or who has not obt ai ned a det erm nation of di schargeability in
bankruptcy court retains theright torenove a subsequent state court
enf orcenent proceedi ng to t he bankruptcy court for that purpose. See
28 U. S. C. 81452(a). Intheinstant case, debtors nade no attenpt to
renove t he state court actionwhileit was pendi ng and have only now,
after entry of final judgnent inthe state court, sought toinvoke the
jurisdiction of this Court.

The state court had authority to enter final judgment inthe
Departnent's enforcenent action by reason of its concurrent
jurisdictionto determ ne di schargeability of debts under 8523(a) (1),
and this Court will neither set that judgnment asi de nor consi der the

correctness of the state court's determnation. Debtors' renedy for an



al | eged erroneous rulingis an appeal tothe appropriate state court,
not a coll ateral attack onthe state court judgnent inthis Court. See

Matter of Coppi, 75 B.R 81 (Bankr. S.D. Iowa 1987). Debtors' attenpt

to obtain adeterm nati on of dischargeability inthis Court has cone
toolate, andthis Court nust givefull faithandcredit tothe state
court's judgnment. See 28 U. S.C. 81738. Accordingly, the Departnent's

notion for sunmary judgnent wi || be granted and debtors' "notion for
injunction and rule to show cause” will be denied.

| T1S ORDERED t hat the Departnent's notion for summary j udgnment
i s GRANTED.

| T1S FURTHER ORDERED t hat debt ors' "notion for injunction and

rule to show cause" i s DENI ED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 11, 1988




