I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

I N RE: )
)

GLEN E. GEPHART, JR., ) Bankruptcy Case No. 99-60992
)
Debt or . )

)
)
CARL NI EMERG, )
)
Plaintiff, )
)
VS. ) Adversary Case No. 00-6005
)
GLEN E. GEPHART, JR., )
)
Def endant . )
OPI NI ON

Thi s matter havi ng cone before the Court on a Mdtion for Summary
Judgnent Pursuant to Rul e 7056 fil ed by t he Def endant, 3 en E. Gephart,
Jr., on May 26, 2000, and a Menorandumi n Opposition to Mtion for
Sunmmary Judgnent filed by the Plaintiff, Carl N energ, on June 5, 2000;
the Court, having reviewed the witten nenoranda, having heard
arguments of counsel, and being otherwise fully advised in the

prem ses, nakes the foll ow ng findings of fact and concl usi ons of | aw

pursuant to Rule 7052 of the Federal Rules of Bankruptcy Procedure.

Inorder to prevail onanotionfor summary judgnent, the novant
must nmeet the statutory criteriaset forthinRule 56 of the Feder al

Rul es of G vil Procedure, made appli cabl e t o adversary proceedi ngs by

Federal Rule of Bankruptcy procedure 7056. Rule 56(c) reads in part:



(T)he judgnment sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers tointerrogatories, and adm ssi ons
onfile, together withthe affidavits, if any, showthat thereis
no genui ne i ssue as to any material fact and that t he novi ng party
is entitled to judgnent as a matter of | aw.

Fed. R Civ.P. 56(c); See Donald v. Pol k County, 836 F.2d 376, 378-379

(7th Cir. 1988).
The Uni ted States Suprene Court has i ssued a series of cases which
encourage the use of summary judgnent as a nmeans of di sposing of

factual |l y unsupported cl ai ms. Anderson v. Liberty Lobby, Inc., 477

U S. 242, 106 S. Ct. 2505 (1986); Cel otex Corp. v. Catrett, 477 U. S.

317, 106 S.Ct. 2548 (1986); Matsushita Electric Industrial Co. v.

Zenith Radio Corp., 475 U. S. 574, 106 S. Ct. 1348 (1986). "The primary

pur pose for granting a sunmary j udgnent notionis to avoi d unnecessary
trials whenthereis nogenuineissueof material fact in dispute.™

Farries v. Stanadyne/ Chicago Div., 832 F. 2d 374, 378 (7th Cir. 1987)

(quoting Wai nwight Bank & Trust Co. v. Railroadnens Federal Savings &

Loan Ass' n, 806 F. 2d 146, 149 (7th Cir. 1986). The burdenis onthe
nmovi ng party to showthat no genuine i ssue of material fact is in
di spute. Anderson, 477 U.S. at 256, 106 S. Ct. at 2514. Thereis no
genui ne i ssue for trial if therecord, taken as a whol e, does not | ead
arational trier of fact tofindfor the non-noving party. Mtsushita,
475 U.S. at 587, 106 S.Ct. at 1356. "If the evidence is nerely
col orabl e or is not significantly probative, summary judgnent nay be

granted."” Anderson, 477 U.S. at 249-250, 106 S.Ct. at 2511.



The i nstant adversary proceedingwas initiated by the filing of
a Conplaint to Determ ne Dischargeability by the Plaintiff, Carl
Ni emer g, on February 7, 2000. The Conpl ai nt all eges, in pertinent
part, that:

Fromat | east 1995 t hr ough 1999, Defendant willfully,
intentionally, and maliciously engaged in a course of
conduct inorder todeprive Plaintiff of thelove, devotion,
and af fecti on of his spouse Col |l een Ni energ, as well as her
conpani onshi p, care, and support; conmtted adultery with
Plaintiff's spouse Colleen Nienmerg inthat he engagedin
sexual intercourse with her while she was married to
Plaintiff; and destroyed Plaintiff's marriage to Col |l een
Ni emer g, thereby causing Plaintiff danages i n an anount in
excess of $50, 000. 00 to be determ ned by the Grcuit Court
of EffinghamCounty, Illinois, for which Defendant is or
wi || becone indebtedto Plaintiff. Plaintiff has a suit
pendi ng agai nst Defendant for the intentional tort of

alienationof affectionin Effi nghamCounty, Illinois, No.
99- L-14.
The pending suit in Effi nghamCounty, Illinois, iscurrently on

hol d awai ti ng the outcone of Plaintiff's Conpl ai nt inthis proceeding,
and the Plaintiff hereinrequests this Court to determ ne that any
judgnment that m ght be entered in Case No. 99-L-14, in Effingham
County, Illinois, be determ nedto be non-di schargeabl e i n bankrupt cy
pursuant to 11 U.S.C. § 523(a)(6).

| n support of his Motion for Summary Judgnent Pursuant to Rul e
7056, t he Def endant has subm tted a Menor andumi n Support of Motion for
Summary Judgnent Pursuant to Rul e 7056, together with Affidavits of the
Def endant and of the Plaintiff's ex-wife, Colleen Nienerg. In

response, the Plaintiff has filed no affidavits which woul d controvert



the affidavits fil ed by t he Def endant, nor has the Plaintiff fil ed any
di scovery materialstending to di spute the facts as set out inthe
Def endant's Moti on and Affidavits in support thereof. Rather, the
Plaintiff relies uponthe all egations of his Conplaint to Determ ne
Di schargeability of debt and his argunent that this Court should find
t hat t he judgnment not yet renderedinthe State Court proceedingis
non- di schargeabl e pursuant to 11 U. S.C. 8 523(a)(6), sinply because it
woul d be based uponthe intentional tort of alienation of affectionsif
judgment were rendered in favor of the Plaintiff.

Cases cited by the Plaintiff in support of his oppositiontothe
Motion for Sunmary Judgnent Pursuant to Rule 7056 are clearly
di stingui shabl e fromthe case at bar inthat all of the cases cited by
the Pl ai ntiff invol ve fact situations where judgnents had al ready been
rendered in a State Court proceeding prior to the filing of an
adversary proceedi ng i n bankruptcy. Here there is no State Court
judgnent for the Plaintiff torely on, andthe Plaintiff has presented
no facts in di spute of the sworn Affidavits fil ed by the Def endant in
support of his Mtion for Summary Judgnment Pursuant to Rule 7056.

| n support of his Motion for Summary Judgnent Pursuant to Rul e

7056, the Defendant aptly cites the case of Sayre v. Gty of O evel and,
493 F. 2d 64 (6th Cir. 1974), in which the Court of Appeals for the
Sixth Crcuit heldthat, where anotion for summary judgnent is fil ed

by a def endant, supported by affidavits, showing that thereis no



genui ne i ssue of material fact with no counter affidavits or other
materials beingfiled by theplaintiff, summary judgment shoul d be
granted. Inthis case, the undisputed facts subm tted in support of
t he Def endant’'s Motion for Sunmary Judgnment Pursuant to Rul e 7056
clearly indicate that thereis no genuineissue of material fact for
trial. As such, summary judgnment in favor of the Defendant, d en E.
Gephart, Jr., nust be granted.

ENTERED: June 30, 2000.

/s GERALD D. FINES
United States Bankruptcy Judge



