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LEWS J. G LES Under Chapter 7

No. BK 93-31063
Debtor(s).

LAURA GRANDY, TRUSTEE,
Plaintiff(s), )

VS. No. ADV 94-3040

N

FI RST COMVUNI TY CREDI T UNI ON,
Def endant (s). )
OPI NI ON

Lewis J. Gles (hereafter, "debtor"”) entered into a security
agreenment with First Community Gredit Union (hereafter, defendant”) on
June 18, 1993, securing aloan of $17,870.34 with a 1993 Ford Ranger.
Mor e t han twenty-one days | ater, on Septenber 7, 1993, def endant nail ed
t he appropri ate docunents and feetothe lllinois Secretary of State's
office to have its lien noted on the certificate of title for the
vehi cl e. Debtor subsequently, on Cctober 4, 1993, filed a petition for
relief under chapter 13 of t he Bankruptcy Code. On Cctober 27, 1993,
the State of Illinoisissuedacertificate of titleto the vehicle on
whi ch the |lien of defendant is noted.

Thereafter, debtor's bankruptcy case was converted to a case under

chapter 7 of the Bankruptcy Code. The chapter 7 trustee (hereafter,



"plaintiff" or "trustee") then filed the instant adversarycase seeki ng
to avoi d defendant' s I'i en under 11 U. S. C. section 544(a)(1), and noved
for entry of summary judgnent.

The basi s of the trustee' s notion for summary j udgnment appears to
bethat, if alienonavehicleis not perfected w thintwenty-one days
fromits creation date, thenit is perfected as of the date that the
certificate of title bearing the lien notation is issued.
Consequently, the trustee argues, defendant's |ien was perfected post -
petition, on Cctober 27, 1993, andisinvalidas against thetrusteein
bankruptcy. Inresponse, defendant counters that Il1inois |awprovides
that a security interest inavehiclewhichis not perfectedwthin
twenty-one days of its creation, is perfected upon delivery of the
requi site docunents and feeto the office of the Secretary of State.
Accordingly, itslienwas perfected pre-petition, on Septenber 7, 1993,
and i s not avoi dable by the trustee.

The parties have stipulatedto, or thereis nodispute asto, the
facts set forth above, making disposition by summary judgnment
appropriate. The Court notes, however, that def endant has not filed a
cross-notion for summary j udgnent. Nonet hel ess, "[s]unmary j udgnent
for a non-noving party may be granted on the court's own notion if
there i s no genuineissue of material fact and t he non-noving party is

entitledtojudgnent as amtter of law." Stamatiouv. United States

GypsumCo., 400 F. Supp. 431, 440 n.7 (N.D. 111. 1975), aff'd, 534 F.
2d 330 (7th Cir. 1976). Accord Whitev. Fl emm ng, 374 F. Supp. 267,

270 (E. D. Ws. 1974), aff'd, 522 F. 2d 730 (7th Cir. 1975); 10A
Charles AL Wight, Arthur R MIller & Mary K Kane, Federal Practice

and Procedure: G vil 2d § 2720, at 29-35 (2d ed. 1983) ("t he wei ght of




authority is that summary judgment may be rendered in favor of the
opposi ng party even t hough he has made no fornmal cross-noti on under
rule 56").

In Illinois, the exclusive method of perfecting a security
interest in a nmotor vehicle is by notation of the lien on the
certificateof titletothe vehicleinaccordance with 625 1LCS 5/ 3-

202. E.g., Inre Keidel, 613 F. 2d 172, 173 (7th Cir. 1980). This

statute provides, in pertinent part:
(b) Asecurity interest isperfected by the deliveryto

the Secretary of State of the existing certificate of title,

i f any, an applicationfor acertificate of title containing

t he name and addr ess of the | i enhol der and t he required f ee.

It is perfected as of the time of its creation if the

delivery is conpletedwthin 21 days thereafter, otherw se

as of the time of the delivery.
625 | LCS 5/3-202(b) (enphasis added).

It isclear fromthe express | anguage of the statute that, unl ess
delivery is conpletedw thintwenty-one days after creati on of the
security interest (whichis not the case here), perfection dates from

the time of delivery!of the applicationfor thecertificate of title,

! The term "delivery" is not defined in the Illinois Vehicle
Code, 625 ILCS 5/1-100 et seq., and the Court has found no case
aut hority expl aining what constitutes "delivery" under 625 |ILCS 5/ 3-
202(b). However, the trustee has not disputed defendant's prem se
t hat delivery occurs upon the nmailing, as well as upon the delivery
in person, of the requisite docunents and fee to the Secretary of
State's office. This construction is supported by statutory | anguage
whi ch provides that "[t]he |ienholder shall imrediately cause the
certificate, application and the required fee to be mailed or
delivered to the Secretary of State." 625 |ILCS 5/3-203(b) (enphasis
added). In any event, even if perfection were dated fromthe tinme of
actual arrival, the Court takes judicial notice of the fact that an
application mailed on Septenmber 7, 1993, would have arrived at the
Secretary of State's office well before the bankruptcy filing on
Cct ober 4, 1993.



and not fromthe date that thecertificateof titleisissuedwththe

lien noted. E. 9., Inre Keidel, 613 F. 2d at 173. The trustee has

failed to supply any authority to the contrary. Accordingly,
def endant' s |i en was perfected on Septenber 7, 1993, prior tothe
bankruptcy filing on Cctober 4, 1993.

Since defendant' s |lien was perfected pre-petition, thetrusteein
bankr upt cy, despite her "strong-arm powers, cannot defeat defendant's
lien. Section 544(a)(1) of the Bankruptcy Code vests the trustee,
upon t he commencenent of the bankruptcy case, with the status of a
hypot hetical judicial liencreditor,2andthe lllinois Vehicle Code

spells out the rights of holders of security interests in notor

2 11 U S.C section 544(a)(1) provides:

(a) The trustee shall have, as of the
comencenent of the case, and w thout regard to
any know edge of the trustee or of any
creditor, the rights and powers of, or may
avoid any transfer of property of the debtor or
any obligation incurred by the debtor that is
voi dabl e by- -

(1) a creditor that extends
credit to the debtor at the tinme of
t he commencenent of the case, and
t hat obtains, at such time and with
respect to such credit, a judicial
lien on all property on which a
creditor on a sinple contract could
have obtained such a judicial lien,
whet her or not such a creditor exists

11 U.S.C. § 544(a)(1).



vehi cl es vis-a-vis the trustee in bankruptcy standinginthe shoes of

alienholder. Inre Keidel, 613 F. 2d at 173. It provides, with
certai n exceptions not rel evant here, that "a security interest ina
vehicle of atype for whichacertificate of titleisrequiredis not
val i d agai nst subsequent transferees or |ienhol ders of the vehicle
unl ess perfected as providedinthis Act." 6251LCS5/3-202(a). This
isconsistent with section 9-301 of thelllinois version of the Uniform
Commrer ci al Code (hereafter, "U. C.C.") which governs the priority of
security interests invehicles®andstates, inpertinent part, that "an
unperfected security interest is subordinatetotherightsof . . . a
person who beconmes a liencreditor beforethe security interest is
perfected." 810 ILCS 5/9-301(1)(b).*

The corollary to section 9-301(1)(b) is that "a perfected
security [interest] takes priority over the rights of one who becones

aliencreditor after the securityinterest is perfected."” Petersonv.

Ziegler, 350 N.E. 2d 356, 362 (Il1. App. . 1976). Havi ng determ ned
that defendant's security interest was perfected prior to the
conmencenent of the bankruptcy case, the Court finds that thetrustee's
rights, as a hypot hetical judicial |ienholder onthe petitiondate, are

subordinate to the rights of the holder of a perfected security

3 Although the neans of perfection of security interests in
vehicles is exclusively the province of the Illinois Vehicle Code,
Article 9 of the U C.C. controls the priority of security interests
in autonobiles. E.g., United States v. Rotherham 836 F. 2d 359, 365
(7th Cir. 1988).

4 The trustee in bankruptcy is a "lien creditor” within the
meani ng of section 9-301(1)(b) as of the date that the bankruptcy
petition is filed. 810 ILCS 5/9-301(3).

5



interest on that date. In re Keidel, 613 F. 2d at 173-74.

Accordingly, the trustee may not avoi d defendant’'s |ien pursuant to 11

U S.C. section 544(a)(1).°

See Order entered this date.

DATED: Septenber 28, 1994

5 The Court will not determ ne whether the trustee nay avoid
the perfection of defendant's lien as a preferential transfer since
the trustee has not properly brought that issue before the Court. As
a result, the trustee's argunent that defendant did not perfect its
lien within ten days of the transfer is irrelevant to the issues
whi ch the Court decides today. See 11 U S.C. 8 547(e)(2).
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