I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
HARVEY GLENN, )
) No. BK 92-50232
Debtor(s). )
OPI NI ON

On March 16, 1992, debtor fil ed an i ndivi dual chapter 7 bankruptcy
petition. On his schedul es, debtor |isted a "conbi ned nonthly i ncone"
of $2,168.00. This anopunt includes his wife's nonthly incone of
$1, 039. 00. According to the schedul es, debtor's total nmonthly expenses
are $2,036. 00.

The Uni ted St at es Trust ee subsequently filed anotionto dismss
pursuant to section 707(b) of the Bankruptcy Code, which provides:

(b) After notice and a hearing, the court, on

its own nmotion or on a notion by the United

Statestrustee ... may dism ss a case fil ed by an

i ndi vi dual debt or under this chapter whose debts

are primarily consuner debtsif it finds that the

granting of relief woul d be a substanti al abuse

of the provisions of this chapter. There shall

be a presunptioninfavor of grantingtherelief

requested by the debtor.
11 U.S.C. 8707(b). This Court has previously held that a debtor's
ability torepay his debts through a chapter 13 planis the primry
factor to consider i ndeterm ni ng whet her substanti al abuse exi sts

under section 707(b). Seelnre Johnson, 115 B. R 159, 163 ( Bankr.

S.D. IIl. 1990). Inthe present case, the U.S. Trustee contends t hat

debtor has $372.00 avail able per month with which to fund a



chapter 13 plan, and that unsecured creditors could have a 100%
recovery on $12, 225. 00 of unsecured debt within 33 nonths.? At the
hearingonthis matter, held July 2, 1992, counsel for debtor argued
that the inconme of debtor's spouse should not be considered in
det er m ni ng whet her debtor has the ability to repay his debts. Counsel
i ndi cat ed t hat he woul d fil e amended schedul es, del eting the income of
debt or' s spouse and further reduci ng t he expenses to refl ect only those
of debtor.2 The Court took the matter under advi senent and directed t he
parties to submt briefswithinthirty days. The U.S. Trusteefileda
bri ef on August 3, 1992. To date, debtor has not filed a brief, nor
has debt or subm tted anmended schedul es. The Court has no choi ce but to
rely onthe figures set forthindebtor's original schedules. Those
figures clearly establishthat debtor has the ability torepay his
debt s under a chapter 13 plan. "Adebtor's ability to repay debts,
however, will not automatically result in asection 707(b) dismssal if
other factors ... indicate that dism ssal is not warranted.” lnre

Johnson, 115 B.R at 164.% Seealsolnre Martin, 107 B. R. 247, 248-49

The U.S. Trustee's cal culations are based on a $240. 00
reduction in debtor's nonthly expenses. According to the schedul es,
debtor's nmonthly expenses include $240.00 in charitable
contributions. The parties agreed at the hearing on this matter, and
this Court has previously held, that charitable contributions are not
necessary living expenses. See In re Bennett, No. 90-50816 (Bankr.
S.D. Ill. Feb. 1, 1991).

Whet her the expenses woul d sinply be reduced by 50% was not
made cl ear at the hearing.

3These factors include (1) whether the bankruptcy petition was
filed due to a sudden illness or unforeseen calamty; (2) whether
debtor incurred cash advances and made consuner purchases far in
excess of the ability to repay; (3) whether debtor has fully and
accurately disclosed his nonthly income and whet her debtor's budget

2



(Bankr. D. Al aska 1989) (court has discretionto deny notionto dism ss
even if debtor is able to repay debts, where mtigating factors
i ndicate that debtor isentitledto benefit of "freshstart”). Inthe
present case, debtor has failed to present evidence of any mtigating
factors that would justify denial of the U S. Trustee's notion to
di sm ss. Based onthe facts as set forth, the Court can only concl ude
that dism ssal is warranted under section 707(b).

Accordingly, ITIS ORDERED that the U.S. Trustee's notion to
dism ss is GRANTED. This case is hereby DI SM SSED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: _Septenber 8, 1992

is excessive or extravagant; and (4) whether the information

supplied on debtor's schedul es and statenents accurately reflects the
debtor's true financial condition. |[In re Johnson, 115 B.R at 163
(citations omtted).




